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Introduction
A
F

or years, we, the communities of the Kaska Dene have
struggled to

❏ negotiate land claims.
❏ resist unwanted developments which corporations have
proposed for our territory.

❏ develop the basis for self-governing institutions.
❏ address the ravages of alcohol and drug abuse on our
people.

❏ develop the skills we need to survive in the next century.
During these years, the rich resources of the region that is our
homeland have continued to drain away, leaving behind little
more than smouldering resentment and a profound sense of
powerlessness. Furthermore, new proposals for major mines
and forest harvesting loom on the horizon.
People have been fighting a long time. People are tired. Some
progress has been made. A resolution of our land claim is in
sight after twenty years of politics and negotiation. But the
opportunities are now. The problems caused by unemployment
and the constant drain of wealth are also now. The proportion
of young people in our total population continues to grow.
Do we wait? Or do we capture for our people and communities
the share of development benefits which is rightfully theirs? If
we want to regain our self-reliance as a Nation, can we afford
not to act?

boriginal communities across
Canada can identify with the description of the Kaska Dene in 1990
(see left-hand box), as can many nonaboriginal communities and neighbourhoods. Resisting patterns of
development that disregard local social, environmental, political, and
economic interests is a reasonably
well-established tradition in this
country. However, few communities
have found ways to resist some developments, while capturing a full range
of benefits from others.
Many communities face the same
tough questions which the Kaska
Dene confront. Should they resist development or find ways to participate? How can they achieve
self-reliance if they do not play a creative role in their own region’s economy? How can they protect their
values, communities, and natural environment, yet work with powerful
outsiders who lack such allegiances?
Many communities, having addressed these questions, decide to become owners in their own homeland.
They then come up against another
array of issues:

❏ How can we participate in ventures in which we have no business or management experience?

❏ How can we become owners in
ventures, some of which are of a
size and scale to dwarf our resources, and proceed more swiftly
than our (already) overworked
leaders can handle?

❏ How do we organize the necessary
money (the capital) to
venture owners?

Burdens of the Distressed Community
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become

This book addresses these questions by exploring in detail the
joint venture as an important community economic development
(CED) strategy.

be singularly useful to those struggling to build their community’s capacity to run its own affairs. Chapter
2 outlines the entire planning and negotiation process. Chapter 3 presents
the research and organizational work
to be completed before sitting down
at the negotiation table.

Joint ventures can overcome barriers to opportunities too good to miss.

The joint venture can be thought of
as a business technology or style of doing business which squeezes from
scarce resources the greatest possible
impact on the local economy. It allows groups which are pressed for
capital, talent, and resources to meaningfully contribute to, and benefit
from, larger projects.
In strategic terms, the joint venture
puts community interests at the center of the development process; it can
capture for a community or region
significant benefits which would otherwise drain away to the enrichment
of anonymous shareholders elsewhere.
Accordingly, the joint venture has
attracted the attention of a great many
First Nations and community-based
economic development organizations (CEDOs) in recent years. It has

also become very common in the private sector. Since 1980, rapid change
in the world of business has intensified competition dramatically. The
firm which acts alone cannot easily
integrate all the new technologies and
skills needed to adapt to rapidly
changing circumstances. Even large
companies are using well-structured
joint ventures to overcome shortfalls.
This book is intended to assist First
Nations which are considering the
joint venture as a way to build an
economic base for community self-reliance. Within that context, it details
how to plan and negotiate joint ventures systematically and effectively.
The first chapter explains the importance of the joint venture from the
perspective of the practitioner of community economic development. The
joint venture, we are convinced, can
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Chapter 4 concerns the opening of
negotiations, when the parties investigate and confirm their interest in
one another with the drafting of an
agenda for their negotiations. The
fifth chapter explains in detail the
critical stage in the conclusion of any
joint venture: the negotiation of the
Heads of Agreement. We devote the
final chapter to some of the issues to
consider in relation to the drafting of
the shareholders and management
agreements. A glossary, checklists,
summaries, and further discussion of
various topics and issues are found in
the appendices.
Within the native community, political and economic leaders alike will
find this book a valuable introduction
to CED and the negotiation of joint
ventures. Likewise, anyone interested
in strategies that can deliver longterm economic benefits to low-income
and
underdeveloped
communities will find this book a
unique and useful addition to their
development library.
There are limits to what can be understood from the printed word, however.
A 5-day simulation workshop designed by Westcoast Development
Group, a subsidiary of the Centre for
Community Enterprise, guides participants through the process of negotiating a joint venture agreement. We urge
communities which are interested in
joint ventures to consider investing in
this unique, intense, and enjoyable
learning opportunity.

C H A P T E R
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Joint Ventures as a Capacity Building Strategy

Joint Ventures as a
Capacity Building Strategy
Barriers to resources keep a First Nation’s economic base small & dependent.

J

oint ventures are means to an end;
they are not ends in themselves. So
which ends are to be served by undertaking joint ventures? This book is
devoted to explaining the application
of the joint venture in keeping with
the values, principles, and insights of
CED.

THE CONTEXT FOR CED

IN NATIVE COMMUNITIES
In non-Indian communities, institutions important to economic development (banks, training centres, and
investment firms, among others)
have developed over a long period of
time. As individual corporations
have moved into an area to exploit
local resources and markets, populations have grown and local business
has developed. It can be said that
most economic growth off-reserve is
the result of the activities of business
and financial institutions and, to a
lesser extent, government.
But on reserves, how many of the
organizations and institutions required for economic development
can be found? Since their inception,
Indian reserves have generally been
divorced from the mainstream of economic activity.
Since 1980, some institutions have
been built on-reserve and are beginning to have some impact. Few, however, have the authority, expertise,
and capacity for economic followthrough. They also lack the capital
necessary to develop the opportunities which the reserve or its environs
may afford. In the absence of institutions and organizations like those in
non-Indian communities, the task of
generating economic growth on-reserve has defaulted to First Nation
governments.
These governments have to do
much more than the local governments of non-Indian communities to
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Several treatments are commonly recommended for the distressed community . . .

stimulate economic growth—and
with far fewer resources. The economic development efforts of many
Indian local governments are hampered by a cluster of factors which
non-Indian governments experience
only in part, if at all.

❏ Many people who feel inadequate
and lack self-esteem.

❏ Low levels of formal education.
❏ Alcohol and drug abuse.
❏ Scarce and low-quality natural resources.

❏ Restricted access to resources offreserve. Legal and institutional
barriers isolate the reserve economy from the large business institutions that are potential sources
of capital and business expertise.

❏ Few businesses producing goods
and services and no tax base to
finance the provision of services.

❏ Reserve populations which consume more than they produce;

that is, the value of goods brought
onto the reserve is greater than the
value of the goods produced and
exported off-reserve.

❏ Higher costs of providing community services (infrastructure) to
support development.

❏ Leaders and managers of Band affairs who are often over-extended
and under strain.

❏ Heavy dependence on financial
and technical resources external to
the community.

❏ Political and organizational instability fostered, in part, by an imposed system of 2-year elections.
Economic development strategies
which fail to take into account these
realities are at best irrelevant, and at
worst a serious waste of people’s
time, energy, and spirit. Economic development, in its truest sense, must
help to transform dependent, distressed communities into healthier,
more self-reliant communities.

THE IMBALANCE OF PAYMENTS

VALUE OF GOODS & SERVICES
PRODUCED LOCALLY & SOLD
OFF-RESERVE

VALUE OF GOODS & SERVICES
PRODUCED OFF-RESERVE
& CONSUMED LOCALLY
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Predictably, however, there are several schools of thought about what
economic development is, what it is
for, and how it can help solve the
problems of distressed communities.
How you answer these questions
seems to depend heavily on where
you live, what you do for a living, and
how well-off you are. Someone living
right in the community, for example,
responds rather differently than a corporate executive or federal minister of
finance.
In fact, people generally answer the
questions in one of four ways. By reviewing these well-known perspectives, we can begin to distinguish a
fifth approach to economic development which will foster healthy, sustainable communities.

THE “RETURN ON INVESTMENT”

PERSPECTIVE

“Let capital decide. When capital is
allowed to flow freely, it pools in the
towns, regions, or businesses which
offer the best returns. That way, the
amount of capital available for investment grows and grows. When we invest only in the very best, we build the
future of the national economy.”
This outlook is very attentive to the
productive, expanding parts of the
economy. Places and industries
which do not offer high enough returns on investment get overlooked.
The impact which investment—or a
lack of investment—may have on a

Joint Ventures as a Capacity Building Strategy

Return on Investment Perspective

Corporate Perspective

community, its residents, or its environment, is considered secondary.
People are supposed to follow capital
as it flows to promising places and
industries.

government transfer payments or the
success of a single industry. Focusing
on helping individuals start small
businesses will provide income and
jobs, benefits that will be passed on to
other community members.”

THE CORPORATE PERSPECTIVE

The problem with this perspective
is that small businesses cannot thrive
just anywhere, no matter how energetic and clever the entrepreneur.
Like fish, they must swim in a
friendly, supportive environment of
consumers, suppliers, credit, and investment capital, to name a few necessities. Otherwise, the businesses go
“belly up.” In distressed communities,
the local economic system itself is in
need of repair, not just the private lives
and incomes of the residents.

“What’s good for business is good
for the community. Business puts the
whole community to work. When
businesses increase their profits and
reduce their risks, the community
benefits. On the other hand, things
which hinder business, hinder the
community too.”
Distressed communities have complicated problems. Business often
sees “problems” as “risks.” Business
focuses on reducing risks and making
profits. The costs borne by local communities and government to support
business are not often taken into account by business. And when a business leaves the community, it does
not have to face the economic and
social costs to people and government
that can result.

THE MINORITY ENTERPRISE OR

SMALL BUSINESS PERSPECTIVE

“Small is beautiful. Once low-income people get their own private
businesses up and running, communities won’t depend so heavily on

THE TOWN PLANNER PERSPECTIVE
“Catch a rising star. By attracting a
large business or branch plant to its
vicinity, a community gains new jobs,
a bigger tax base, and greater local
purchasing power. The goods and
services the industry buys locally will
create still more businesses. All this
activity will help the community pay
for the roads, water and sewer systems, schools, and parks needed to
meet increased demands.”
Competition for industry costs regional and local governments a lot of
time and money. Each community
tries to outdo the others with streets,
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Minority Enterprise or Small
Business Perspective

Town Planner Perspective

lighting, ready-made industrial sites,
and other incentives. When one community wins the competition, the others lose. Even the winner may find
that the costs outweigh the benefits
which the new industry brings. Large
businesses which have been lured to
an area often purchase their goods
and services from the outside. Many
of the benefits which were supposed
to “trickle down” to the local economy end up elsewhere.

T

HE CED PERSPECTIVE: “BUILD
COMMUNITY SELF-RELIANCE”
Must the relief of distressed communities hinge on the actions of powerful outsiders, or a few resourceful
insiders? That is the assumption com-
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mon to the first four recommendations. Not so with community economic development which, as the
name suggests, makes the community the foremost player in its own
recovery. From the CED standpoint,
the community’s dependence on the
initiative and resources of a select few
is part of the problem. What needs
strengthening is the capacity of the
community’s members to plan and
build an economic future which suits
their values, priorities, and needs.
CED, in brief,

❏ sees an entire community as economically disadvantaged, not just
individual residents.

❏ works to improve the local environment for business—the skills,
attitudes, organizations, and services which support business investment and operations.

❏ encourages the creation of jobs and
businesses which improve local productivity and supply local needs.

❏ fights government and corporate
policies which drain distressed areas of their capital and resources
for purposes of re-investment
elsewhere.

❏ creates local businesses and institutions which keep cash and capital from leaking away from the
community.
The CED Perspective

It takes organization to break through barriers & build the First Nation’s economic base.

❏ supports the growth of community- and privately-owned and operated enterprises which promote
local investment, employment,
and training.
The CED approach to economic
growth and renewal aims to move
residents from unhappy resignation
to vigorous action in their community.
CED requires grassroots participation in the planning process. It enables local people to mobilize and
increase their resources and capabilities. It clarifies needs and helps people to get and use government
resources to meet these needs.
A community-based economic development organization (CEDO) is
required to co-ordinate and manage
the development process. This organization plays a key role in partnerships between the community,
government, and private sector
which help build local capacity for
economic development. Without
such local capacity, the CED approach cannot make real and lasting

6

contributions to the building of
healthy, productive communities.

THE ECONOMICS OF

SELF-GOVERNMENT

Which of the five perspectives on
economic development makes the
greatest sense, given the realities and
the issues that dominate most First

Economic development,
the path of most energy

Joint Ventures as a Capacity Building Strategy

Nations? If you are uncertain, consider the role of economic development in relation to aboriginal
self-government.
For some time, native communities
have been discussing how to build
self-reliance, self-sufficiency, and
self-government. Many native leaders have long argued that an economic base must established in order
to achieve these goals. The Penner Report (Indian Self-government in Canada,
1983) echoed this view. To realize selfgovernment, the report asserts, native
communities must widen and deepen
the local economic base. Recent constitutional debate regarding the recognition of the inherent right to
self-government has echoed this concern.
But just what is an “economic base,”
and how is it developed? What real
impact will this effort have on selfgovernment?
A community’s economic base is
the income generated by Band members (individually or collectively) and
by their assets to pay for goods and
services. The crucial question is this:
does the community’s income cover
the cost of the goods and services
which members consume?
Think of it in terms of the family
that hunts, gathers, and traps to make
a living. If this economic base can support the family, income will balance
costs.

Many native people are finding that
traditional activities like these, while
still important in many places, cannot
pay the costs of a house and a family.
People have to find other ways to
make up the difference. They must
either

❏ consume less,
❏ produce more (usually by taking a
job, running a small business, or
doing something else to generate
income) or,

❏ go on welfare.
Now imagine a First Nation that
wants to get the federal government
off its back. It wants to become much
more independent of federal transfer
payments for welfare, education,
housing, costs of administration, and
other purposes. It wants to build economic self-sufficiency and a local
government that doesn’t answer to an
army of bureaucrats.
Any First Nation serious about
such an agenda must develop a clear
strategy for establishing an economic base capable of paying the
costs of self-government. Generally,
that means developing local assets
(e.g. buildings, businesses, tools,
equipment) which generate enough
revenue to pay their own costs of
operation and the costs of running
the First Nation government. These
assets have to be profitable, in other
words.

Developing an economic base which can pay the costs of self-government.

INCOME

COSTS

VALUE OF HUNTING,
GATHERING, & TRAPPING

VALUE OF EVERYTHING THE
FAMILY CONSUMES, INCLUDING
HUNTING & TRAPPING SUPPLIES

REVENUE

COSTS

VALUE OF GOODS & SERVICES
GENERATED BY PROFITABLE
BUSINESSES & OTHER ASSETS

VALUE OF GOODS & SERVICES
CONSUMED BY THE ASSETS &
BY THE FIRST NATION GOVERNMENT

7

Consider the following example.
Each year, the use or operation of a
certain First Nation’s assets generates
a 10% return on investment. That
means that these assets earn enough
revenue to pay all their operating
costs and still have leftover money
equal to 10% of the Band’s investment. So when the Band invested
$500,000 in a construction company
this year, the company made a profit of
$50,000 ($50,000 is 10% of $500,000).
The profit goes to help run the Band
government, which has an annual
budget of $1.5 million and rising.
So how large an economic base does
this First Nation need to support the
costs of its government?
Cost of FN government = $1.5 m
10% return x FN’s total investment = $1.5 m
Total investment required:
$1.5 million ÷ 10% = $15.0 m
In short, this hypothetical community would have to invest $15 million
in profitable businesses in order to
earn the $1.5 million return required
to cover its costs of self-government.
That’s a great deal of money. If
made within the context of a strategy
reflecting the principles of community economic development, however, the investment would offer the
community a lot of “bang” for every
“buck.” The overall gain to the local
economy would be much more than
the $1.5 million that the Band government receives. The community would
get the additional benefit of several
hundred thousand dollars spent locally on wages, materials, and services by employers and employees.
Although assistance would be required from outsiders, the expenditure itself would go a long way to
build local self-reliance.

4 ESSENTIAL

INGREDIENTS FOR CED

When fashioning a community economic development strategy, four ingredients are essential. All four need

C H A P T E R

not be the responsibility of the same
CEDO; but all must be accessible to
the community, so they can be
blended together into an effective development system.
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Building an economic base requires a comprehensive approach with 4 key ingredients.
Money to loan to local businesses
Money to invest in local businesses

DEBT

EQUITY

Planning and Research
The capacity to undertake basic research and planning includes:

❏ the ability to research and understand the regional economy (including each sector’s key players)
and the regulatory environment.

❏ choosing goals and setting objectives which are relevant to the organization’s
purpose
(or
“mission”), and realistic given the
regional economic situation.

❏ research to support the organization’s mission. For example, if
building an economic base is the
mission, there must be planning
and research capacity relevant to
venture development: opportunity
identification, business planning,
and venture hunting and screening.
Over the longer term, planning and
research must also include the research skills to seek out new markets
and to create new products.

Debt
Debt refers to money that is available to loan to businesses, whether
individually- or community-owned.
Once lent to the business, this money
must be paid back with interest, usually on a monthly basis.

Equity
Equity refers to money for investment. It is sometimes called “risk capital.” It is a vital ingredient in business
deals. Without some equity on the
table, few other investors are likely to
risk doing business with you.

Training
Training is a continuous concern
and need. It includes training the

PLANNING &
RESEARCH
Regional economic analysis
Defining goals & objectives
Research specific to the mission

board and staff of the CEDO. More
broadly, it includes building the capacity of community members to
serve as employees and managers of
businesses generated by the development process.
All these ingredients must in one way
or another be present if CED strategies
are to succeed. Since few CEDOs have
the resources in-house to supply all
four, organizations have instead
looked for ways to specialize in two or
three, and to collaborate with other organizations to secure the rest. Among
these arrangements, four main patterns, or models, can be discerned.

4 MODELS OF CED
The table and diagrams on the next
two pages outline four models of
CED in terms of their typical missions, central roles, key goals, major
functions, and the skills required
from chief executive officers. Depending on the resources available,
elements of the four can be blended in
a variety of ways in any particular
organization. Each organization must
decide which is best for it, given its
own situation.
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TRAINING
Training CEDO board & staff
Training local employees & managers

All four models are in operation in
Canada. (There are also several organizations that are trying to combine
two or more models.) Each maintains
a research and planning capacity, and
then goes on to concentrate on one of
the other three ingredients essential
to CED.
The Growth/Equity model emphasizes the building of equity, or
wealth-generating assets. It is concerned with establishing an ownership stake in the economy in order to
build an economic base.
The Loan/Technical Assistance model
is focused on debt financing and also
on training and support for small
business persons.
The Employment Development model
has an emphasis on human resource
development, training, job creation,
and job placement.
Finally, the Planning and Advisory
Service model is primarily concerned
with providing planning, advisory,
and technical assistance services to a
defined membership. Many Tribal
Councils and First Nation economic
development officers take on this
more limited function.

Joint Ventures as a Capacity Building Strategy

Table 1: 4 Strategic Options for Community Economic Development (CED)

Growth/Equity

Key
Goals

Planning &
Advisory Services

Development finance &
business support to new
& existing business

Human resource development
Job creation

Support of businesses &
development organizations

Owner/Partner

Financier

Trainer/Co-ordinator

Advice & technical assistance

1. Profits
2. Management
3. Jobs

Creating viable businesses
at community level
Becoming self-sufficient

Increased literacy
Life skills
Job readiness
Occupational skills
Increased employment

Depends on constituency &
priorities, e.g. a Tribal Council
that helps businesses to plan
& get financing

Planning & research
Investment
Training (sometimes)

Assessing business plans
Making loans
Providing business counselling

Needs assessment
Program development
& management
Organizing & financing
Outreach & job placement
Self-employment training

Advice to entrepreneurs
Technical assistance &
training for board members
Research services
Information, referral, &
networking services
Assistance to access funding

Investor & deal-maker
who understands CED

Experienced lender

Experienced community
organization executive

Usually an Economic
Development Officer

Functions

CEO
Skills

Employment
Development

Build an economic base
Mission

Central
Role

Loan/Technical
Assistance

9
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STRATEGIC OPTIONS FOR COMMUNITY ECONOMIC DEVELOPMENT (CED)

GROWTH/EQUITY MODEL

EMPLOYMENT DEVELOPMENT MODEL

PLANNING & ADVISORY SERVICES MODEL

LOAN/TECHNICAL ASSISTANCE MODEL
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JOINT VENTURES: GENERATING

ECONOMIC GROWTH WITH EQUITY
The model to which joint ventures
can readily make a significant contribution is that of Growth/Equity (see
diagram on the page opposite). In order to build locally-controlled wealth
and equity, this model aims to turn
the First Nation into an actor in the
local and regional economy. This goal
translates into an endeavour to acquire
wealth-generating assets and to reinvest profits so as to secure still more
ownership.
The priorities which normally
guide all decision-making under this
approach are:
1. Profit
2. Influencing Management
3. Jobs and Training
Within this model several more
specific choices are possible:

❏ Who is the owner? Typically, the
First Nation government establishes a development corporation
to hold the ownership interest on

behalf of the community. Development corporations that are wellmanaged can generate a better
range of benefits (profits, management influence, and jobs and training) than a government with a
much broader agenda.
Co-ops are a possibility, although
they tend to specialize in a single
business.
Community-based entrepreneurs
are another ownership option that
can generate benefits. In small
communities, however, entrepreneurs are usually limited to a
small scale of activity. There is also
a greater tendency to distribute
profits, rather than reinvest them.

❏ What share of ownership?
Wholly-owned ventures centre all
the profits and all the risk on one
owner. Shared ownership—joint
ventures—means that the owner
has to share profits. But it also
means that someone else shares the
risk and contributes resources and
management experience that could
improve the chance of success.

❏ What kinds of investments? An organization can focus on one particular industry, or diversify its
investments. Another approach
could be to concentrate on buying
into existing businesses (sometimes called a succession strategy)
or to specialize in new developments.

❏ Where to invest? You also have to
decide whether to limit investment to your own community, or
to define a target region.

BENEFITS OF JOINT VENTURING
Like the Kaska Dene, many aboriginal communities face business and
development opportunities without
the internal resources and management capacity necessary to take advantage of them. For example, an
aboriginal community may be
tempted to venture forth into a major
economic sector in order to obtain
100% ownership of a profitable business. Given the time, talent, and resource limitations most aboriginal
communities face, however, the risks
of doing so are considerable.
To make maximum use of whatever
they have got, aboriginal communities have to weigh the complexities
and risks of any course of action
against the type and amount of benefits it could possibly deliver. Wellstructured joint ventures can both
reduce the risk associated with ownership and address the limitations of
the community or CEDO. By means
of joint ventures, First Nations can

❏ overcome a lack of capacity and
financial resources.

❏ transfer technology, and over time
increase their management responsibility and share of ownership.

❏ undertake a scale of development
they can comfortably direct and
learn from.
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ill Hatton was the Chief Executive Officer of Kitsaki Development Corporation (KDC) 1984-90.
KDC is owned by the La Ronge First Nation in northern Saskatchewan. Bill is one of the foremost experts
in Canada in the use and execution of joint venturing
as a CED strategy. He is also former president of the
National Indian Finance Corporation. The insights he
has gained from this experience are featured at several points in this book.
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The first thing on the agenda was the bad
business; the second part was, “What do you
expect to do here in the next five years or so?”
I said, “The volume of investment I expect to
be around $30 million. I figure that’s what we
need.” The Council’s response was immediate. “You’re crazy. Don’t talk like that. Nobody
gets that kind of money together. We get
$50,000 here, $100,000 there. Understand?”

I

t’s pretty clear why we chose to joint venture at
Kitsaki. The Band had a huge, filthy-rich hunk of
world around it—every mineral resource known to
man, including diamonds—but very little by way of
money. Kitsaki had the mandate to go and create an
economic base for the La Ronge Band.

Given the constraints we faced—limited time,
limited staff, limited resources—the only thing
that could generate the massive development necessary in the time available was a technology or method of operating called joint venturing.
Joint ventures have been around since the mid-’70s
in the U.S. When I came to Saskatchewan in the early
‘80s, several joint ventures had already been undertaken in trucking, meat, laundry, and the manufacture of commercial snacks.

The Band has 5,000 members. It runs a budget of
$21 million per annum. That’s what it costs to provide
Band government services. In order to create an
economic base that would sustain that government
(that is, pay for all the goods and services it consumes), we had to come up with gross revenues of
at least $210 million per annum, assuming a 10%
rate of return on investment.

Up to that point, the La Ronge Band had apparently
c oncerned itself pretty muc h with its own
stuff—100% of the risk, 100% of the exposure, in
other words. Of the two joint ventures it had undertaken, one (the trucking company) was handicapped
by an inappropriate choice of subcontractor, and the
other was a minority interest with an inappropriate
partner.
So the Councillors weren’t impressed when I told
them, “Joint ventures are the way to proceed—we
should do at least $30 million over five years.” “That’s
just grandiose,” they replied. “Talk like that is just
going to alienate everybody.”

That’s a fairly formidable long-term target. We estimated that we had five years to get the dollars
necessary to generate an organization and a level of
activity capable of pursuing this goal. That’s all the
time we had to get things rolling, given the cost of the
necessary talent. (We could only afford three staff
people.) It was a really narrow “window of opportunity.”

But within three months we had begun to turn the
situation around. That was part luck. But it was also
due to joint ventures. In five years we put eleven
businesses together. The process generated a volume of $43.7 million.

We couldn’t afford to screw around. To get through
that window, we organized things in the most efficient
way I know, the venture capital style. We were committed to making the La Ronge Band a significant
player in every major sector of the regional economy:
forestry, mining, and tourism. But how?

Joint ventures extended the range of our limited
capital and expertise. Acting in partnership, we were
able to do business at a far greater velocity than we
could have alone. By channelling our strengths, we
got the opportunity to extend our capacity.

I first sat down before the Band Council in 1985. One
of their ventures, a trucking company, had gone up
in flames. A truck company with nearly $1.7 million
in revenue had been falsely charged with boosting
fuel and was going bankrupt. That was a very charming first day at work.

We knew nothing about running trucking companies
or hotels or mines, you see. What we knew how to
manage was the development process. I know how
to build institutions and how to broker—how to handle acquisitions and investment. ☞
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❏ learn important business lessons
So don’t back away from dealing with a resource company because
you don’t know anything about running the business in question.
You don’t have to know how to run it. What you have to know is how
to broker—how to buy ownership.
Similarly, we sometimes walked into deals with little or no money.
What we had was position. We had benefits to sell. We also had
quality people to do the negotiating.
Quality negotiators know how to sell benefits. Economic activity
generates benefits; but to generate benefits, you also require partners to whom the benefits can be sold. This requires knowing what’s
in it for them and how to make it benefit them as well as you. To
gain a partner, you have to identify and sell the potential benefits.
To build your economy, though, you must capture for yourself the
greatest amount of benefits available from the deal.
To achieve this, negotiators and planners require a steady stream
of information known as intelligence. Intelligence is research that
has a will or intention behind it. You have a purpose for it. You use
it and apply it. At Kitsaki, we had to know our situation inside and
out. In my time, there was hardly a deal that went down in northern
Saskatchewan that we didn’t know about. As Sun-tzu, an ancient
Chinese author once said, “A man without spies is a man without
eyes."

from their partners with less exposure to negative consequences, despite relative inexperience.

❏ take advantage of important opportunities without having the internal capacity to undertake them.

❏ make more deals in a set period of
time than other types of business
development would permit (a
higher velocity of activity).

❏ stretch, develop, and extend their
capacity and resources by bringing in partners who contribute the
assets, capital, credit-worthiness,
experience, and skills necessary to
a sound business venture.

❏ be assured that persons with prior
experience and a vested interest in
the business’ success are present.

❏ be certain that unexpected problems will be dealt with by someone familiar with the peculiarities
of the business.

❏ participate in policy and management decision-making.
“A man without spies is a man without eyes.”

Well-negotiated joint ventures can extend the reach of your capital,
add to your credit worthiness, and expand your opportunity and
capacity to acquire or to participate in other deals. They’re an
effective way to leverage what you’ve got into a process that can
build a more self-reliant community.❏
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❏ gain special management, professional, and technical training.
Benefits in a joint-venture are based
on equity participation, that is, direct
investment by aboriginal people as
part owners of the business. Experience indicates that benefits from a
business deal are more likely to reach
aboriginal people when the aboriginal organization has made a significant equity investment. Native
groups have been known to obtain
benefits (employment, training, and
contracts for services) without equity.
This has occurred in contracts for
services let by mines or other firms
operating under a regulatory mandate for native preference. But the
range and duration of these benefits
is questionable.
Financially, joint ventures can also
be said to make an attractive investment. This is of particular importance
to CEDOs working on the financing
of a Growth/Equity strategy. In well-
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able (which is not the case in some
communities), many CEDOs lack the
capital,theexperience,andtheorganizational capacity to seize them. It is
ill-advised,ifnotimpossible,forthem
to be responsible for all the resources
and risks which full ownership of a
substantial business involves. For
communities which wish to broaden
and deepen their economic base, the
time factor is also important. When
you are nursing one high-risk business at a time, it just takes too long to
build a substantial volume of investment.

VELOCITY OF ACTIVITY

In an increasingly competitive economy, joint ventures
can help organizations capture more opportunities faster.

structured deal, their investment dollars will

❏ create capital assets.
❏ target specific beneficiaries in a
known geographic location.

CONCLUDING COMMENTS
CEDOs are short of time, talent,
and resources. When significant
economic opportunities are avail-

If a range of economic opportunities is available, joint ventures can
both increase a CEDO’s velocity of
investment and reduce its risks. This
does not mean the CEDO becomes
expert in each business. If anything, it
should concentrate on learning how
to manage the development process.
In particular, it should master the
skills of strategic thinking, brokering,
and deal negotiation. Skillfully negotiated and applied, joint ventures can
boost a CEDO’s capacity to deliver
profits, management influence, jobs,
training, and small business opportunities to its constituency.

❏ serve a special investment purpose.
❏ be limited to a specific amount.
Jobs are not enough!

❏ create something qualitatively
new.

Capture from the joint
venture the greatest
possible range of
benefits.

❏ create the expectation that further
development will be set in motion.

❏ produce benefits over an extended
period of time.
These factors, combined with the
experience brought to the venture by
the CEDO’s partner, act to reassure
potential lenders. The initiative of a
well-structured joint venture is more
likely to obtain debt capital than
something undertaken by a single
CEDO or its wholly-owned subsidiary, particularly in the absence of an
impressive track record.
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Planning and Negotiating Joint Ventures: An Overview

Planning&NegotiatingJoint
Ventures: An Overview

J

oint venturing means sharing the
ownership and control of a business between two or more parties.
Each party agrees to bring to the business some portion of the land, capital,
or services required in exchange for
comparable contributions from the
other parties. Combined, these contributions supply the business with all
the resources necessary for planning,
start-up, and operation.
In the shareholders agreement, the
joint venture’s participants award
some of the ownership of the business
to one another in exchange for their
various contributions. Ownership is
portioned out in terms of company
stock, or shares.

M

AXIMIZING JOINT VENTURES
AS A CED STRATEGY
If a CEDO is serious about building
an economic base for the community,
it has to have intelligence. It must
know what is going on in the local and
regional economy:

❏ What are the trends in each sector
of the regional economy?

❏ Who are the main actors in each
sector?

❏ Who is making money? Who isn’t?
❏ Where are the opportunities for
new venture development and/or
acquisition of existing ventures?

Each partner in a joint venture supplies some of the ingredients needed for a
business. In return, each gets a slice of business ownership and control.
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Why is this information important? Because a CEDO has to be in a
position to choose the venture opp ortunities which promise the
greatest return for the investment
made. It has neither the time nor the
resources to spare on marginal players and scenarios. Each sector in
which the CEDO wishes to participate will have a “centre of gravity”—key points and actors—which
the CEDO must identify before it
can get its priorities straight.

C H A P T E R
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2

he words “joint venture” have come to be applied
to a variety of relationships. The Income Tax Act
awards tax benefits to “joint ventures,” but its idea of
a joint venture is very narrow. Its rules about how a
joint venture shares capital and revenue exclude the
more common (and durable) “joint venture,” which is
a partnership.

though, these were very limited animals. The contracts usually ran no more than 2-3 years. The Indians
contributed money and the others contributed management and equipment.

A typical joint venture in
northern Saskatchewan in
the early 1980s might feature
a Band and a truck company.
The Band would contribute
some money; the truck company would contribute management and trucks; together they would secure a hauling contract with a
major mine. This benefited the truck company because Saskatchewan’s Surface Lease Agreement ensured that little enterprise could proceed in that
province north of the 54th parallel without Indian or
northern participation. The Band, in other words, also
contributed position to the deal, because the companies needed Indian partners.

short-term arrangements that
exist only to fulfil a contract or
to go after a specific market.
The trouble with such a limited definition is it tends to give
everybody tunnel vision. In a
mining project, for example, people are content with
some little retail routine or a couple of jobs for Class
A drivers. The work does not build the capacity nor the
economic base of First Nation communities.

The only real benefit gained by Indian people was in
dollars, which usually dried up when the contract
ended. They did not participate in the gross revenues,
which in many cases the Indian people did not know
In this book, I refer to both types: to joint ventures
how to calculate. Nor did they monitor the actions of
recognized by the Income Tax Act, and to partnertheir joint venture partners
ships. While the two might
who were running operations.
sound the same, they aren’t,
As a result, a company that
so choose your words careStructure the Deal Carefully
fully when talking to a comwas making a fair buck could
plunge a lot of what should
pany. In any case, don’t try to
have been considered profit
master the legal technicaliinto operational costs. In a
ties yet. Your lawyers are well
word, they swallowed the
paid to know this stuff. Once
profit by hiding it as costs.
you have a joint venture in
mind, make a point of asking
This sort of joint venture is still
them about the taxes which it
to be seen in many parts of
will have to pay, and factor
the country. When structured
these figures into your planthis way, joint ventures must
ning.
be seen for what they are:

By the time I arrived at Kitsaki in 1985, their thinking
had begun to change. We decided that longer-term
partnerships would guarantee much more in the way
of lasting benefits. If you were sensible and shrewd in
your dealing, you could secure more durable benefits
and protect yourself from the unpleasant experiences
described above.❏

The two parties commonly agreed to a limited joint
venture which split revenue 50-50, or in whatever
proportion they had contributed capital. In truth

Putting it another way, joint ventures are only as good as the framework established for them by a
strategic planning process. This
means the community has to have a
clear vision of the future to which it
aspires. It means that there is an or-

ganization (the CEDO) that has a mission, policies, and goals consistent
with building an economic base. It
means that the leadership understands what is happening in the local
and regional economy. It means that
goals have been specified to focus pri-
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orities and the allocation of resources.
When joint ventures are used to implement such a strategic plan, they
can have a powerful, long-term impact. Each venture acts as a brick in a
greater structure, rather than being an
end in itself.

Planning and Negotiating Joint Ventures: An Overview

Good intelligence and clarity in
strategic direction and priorities can
have a major influence on partner selection and on the terms of joint venture agreements.
There are many examples of joint
ventures which CEDOs approached
in a “project specific” fashion. Attractive opportunities were seized upon
“before they got away,” irrespective
of a strategic plan. At best, this approach creates businesses which may
deliver some benefits. At worst, it
leads to ill-considered ventures
which leaves the CEDO burned.
An example of the latter is the sawmill which a certain First Nation joint
ventured in the 1980s. It approached
a would-be partner for the scheme
without reference to any kind of strategy. No-one found out who was who
in the industry, where the industry
was going, or how the venture fit with
the community’s long-term vision.
Ill-prepared, the First Nation’s representatives at the negotiating table depended heavily on outside advisors
who were no better informed on key
matters than they were. Political pressure and a questionable business plan
(completed by an advisor with an undisclosed interest in the partner firm)
secured substantial funding for the
First Nation’s capital contribution.

A 5-STAGE PROCESS FOR

JOINT VENTURE NEGOTIATION

The five stages involved in structuring a sound joint venture are summarized below to help the reader get a
grasp of the whole process and the
preparation it requires. Note that the
first stage largely occurs outside the
negotiation chambers, and in no definite sequence, depending on the business opportunity your CEDO is
considering. (Some tasks, like venture
feasibility and due diligence, may not
draw to a close before negotiations

are well underway.) Thereafter, the
order of the stages is definite, with
each progressively more narrow in
scope and technical than the one previous.
1. Homework: preparing to negotiate.
2. Establishing the agenda.
3. Negotiating and signing a Heads
of Agreement.
4. Structuring and negotiating a
shareholders agreement.
5. Structure and sign a management
agreement.

THE JOINT VENTURE NEGOTIATION PROCESS

So the deal was done and the sawmill got under way. Twelve months
later the venture was bankrupt and
left the First Nation with liabilities in
excess of $2 million. Still more destructive was the internal strife the
mess left behind, as community members sought someone to blame for the
mess. The community has yet to recover fully from this blow.
For a full discussion of strategic
planning from a CED perspective,
and the organizational issues it raises
for joint ventures, we strongly recommend to the reader’s attention the references found at the end of this
chapter.
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STAGE 1:

HOMEWORK
To be in a position to effectively
identify and choose a venture and
partner, and then successfully negotiate benefits, a CEDO must know what
it wants to achieve in the long term,
how it intends to achieve it, and for
whom. In other words, it should have
a strategic plan: a tool which will enable the CEDO to assess, promote,
and structure deals that help take the
community where it wants to go.
But there is more. A CEDO must do
the research necessary to understand
the short- and long-term interests of
its potential partners. It must know
how they are performing in the industry concerned. It must assess the deal
carefully in order to define the benefits it wants to secure, and then develop a negotiating strategy and a
negotiating team that can do the job.
The feasibility of the proposed venture must also be proven and a business plan completed. Lastly,
sometime before a final deal is legally
concluded, the CEDO must conduct
due diligence to make sure everything their partner claims to be true is
in fact true.

STAGE 2:

ESTABLISH
THE AGENDA
This stage marks the opening of the
negotiations proper. Each party expresses what it wants from the deal
and what it can bring to the deal. The
discussion culminates in an agreement about what is up for discussion
and what is not. It is not a detailed
statement. Rather, it describes in general terms how a final deal might
look. Technically speaking, it defines
the scope of the discussion to take
place with regard to the Heads of
Agreement. The central conclusion to
reach is that a deal is not only desirable, it is possible.

2

STAGE 3:

STAGE 5:

NEGOTIATE & SIGN
THE HEADS OF
AGREEMENT

STRUCTURE & SIGN
A MANAGEMENT
AGREEMENT

This crucial stage of negotiation
clarifies all the major points to be included in the final deal. The Heads of
Agreement defines the intentions of
the parties towards one another and
outlines these major points of agreement. Put another way, it translates
the agreed agenda and subsequent
discussion into the framework of an
agreement.

This agreement details how the operation is to be managed, including
compensation and reporting requirements. It is usually kept separate from
the shareholders agreement to give
the parties greater flexibility when
dealing with management problems.
Otherwise, every adjustment to
managerial arrangements would necessitate re-opening the shareholders
agreement, a legal nightmare worth
avoiding.

The signing of the Heads of Agreement commits both parties to tell noone the contents of the deal. It also
commits them to refrain from discussions or negotiations with any other
company with regard to a business
like the one being contemplated by
the signers. A commencement date for
the business is also set. This allows all
planning, contracting, and arrangements for start-up to be initiated.
Although it is not legally binding,
the Heads of Agreement commits the
parties to a specific course of action
culminating in a legal shareholders
agreement.

STAGE 4:

STRUCTURE & NEGOTIATE
SHAREHOLDERS AGREEMENT

The shareholders agreement translates the Heads of Agreement into legal language and defines all other
details relevant to the joint venture
company’s operation. Because the
agreement is legally binding, lawyers
are deeply involved at this stage.
Once signed, the shareholders agreement is law as far as the joint venture
is concerned.
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DIGGING FOR TRUTH
& PAYING ATTENTION

Venture feasibility is the process of
research and analysis which determines if a particular business will be
profitable. It is that part of the venture
development process which helps investors decide if a business warrants
any further investment of time and
resources. (For further information
about the venture development process, see the references at the end of
this chapter.)
If the venture is feasible, and external financing is to be sought, a plan
must be prepared which details how
the business will be operated. It includes and integrates marketing, production, operations, management,
and financial plans. (See Appendix 4
for a listing of the elements of a complete business plan.)
Due Diligence is the procedure
through which each party to a joint
venture negotiation ascertains (in detail) if the others can bring to the deal
all they claim they can. No shareholders agreement should be signed until
this work has been done.
Due diligence usually concerns
physical, countable assets. Most joint
ventures have one or more parties
contributing assets and equipment.

Planning and Negotiating Joint Ventures: An Overview

When an established business is being
acquired, the partners are buying
shares of real property and assets. In
either case, the actual condition and
value of the assets in question must be
confirmed before negotiations proceed any further.
A Saskatchewan syndicate of First
Nations took a joint venture mining
project into consideration, for example. The syndicate examined every exploration hole, assessed every piece of
equipment, and even checked the inventories of nuts and bolts which its
partner claimed to have.
This attention to detail demonstrates the “diligence due” a deal of
such proportions. It will also demonstrate to prospective partners a
CEDO’s capacity for solid research
and its refusal to take anything for
granted. The same procedure is sometimes extended to investigate the track
record and technical ability of a partner.
This assessment may be more subjective in nature, but no less important.
(See Appendix 3 for a checklist of items
relevant to conducting due diligence.)
Do not sign a shareholders agreement until you are objectively convinced 1) that the business makes
financial sense and 2) that everything
your partner says is true, is in fact true.

P

artners make all kinds of claims about what they can contribute
to a venture. The same goes when you are buying stuff
(acquisitions). They say they’ve got 28 trucks. Well, it would be nice
to know that the trucks run or are capable of running, what mileage
is on them. You’ve got to get out there and kick the tires, as it were.
The point is that you have to be diligent enough to check out every
important aspect of that business in detail to ensure that what they
say is true. They’re going to try and do that with you. It’s a sort of
flinch test.
We had a high-profile law firm in Saskatchewan that was taken to
court on account of due diligence. They were supposed to do the
due diligence on a firm out in Vancouver and they didn’t check
everything. The final settlement burned them badly.
And there’s plenty of ugly surprises out there when people say
things. We use the term “inflation speak.” There are ways of
describing things. For example, they call that thing a truck and it’s
a 1983 Toyota. You have to avoid inflation speak. And you have to
make sure that their financial statements aren’t doctored. You’ve
got to check out the sources of those things. You’ve got to get some
contrasting opinions. The due diligence is key in doing your business plan and your feasibility analysis.
Due diligence can be initiated between the time you have a Heads
of Agreement, right up to commencement date of the business.
Before you sign a shareholder’s agreement you have to find out
that everything they represent in the warrant is true—everything.
You almost can’t ask too much. And believe me, in spite of the fact
your partner may be annoyed at having to be accountable and that
it’s a lot of work, they will have more respect for you. They will
understand that you’re paying attention. It’s a key element in
understanding your character and in the art of making a deal.
Details matter. Don’t ignore the little things.❏

WHAT COMES FIRST?

Due Diligence

Which should come first—the
Heads of Agreement? the feasibility
analysis? the due diligence? The answer depends on a variety of factors:
if the business is new, or an existing
business is to be acquired; the assets
which each party claims to bring to
the table; the availability of a feasibility study. Consider the following
story:
“Our first joint venture was a new
trucking business. We were motivated by a lucrative contract. There
was a specific time frame in which to
tender our bid. We couldn’t have all
of the feasibility and due diligence
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work done before we had to bid. We
started our Heads of Agreement negotiation assuming the business
would be profitable. Here is how our
timing went.

❏ In September we had our first preliminary discussions. We began to
do some of our homework on our
potential partner(s).

❏ In October we initiated our Heads
of Agreement negotiations. We finished this negotiation within sixty
days, by the end of November.

❏ In the beginning of November we
undertook a feasibility study and
then a business plan. This was all
done by the middle of December.

❏ The due diligence process began
in mid-December and was finished by the end of February.

❏ The final shareholders agreement
was concluded by May of the year
following the initial discussions.
All in all, about a 9-month gestation
period. But before then, contract considerations made it wise to commence
negotiating a contract on the basis of
the Heads of Agreement."
This story raises several important
points.
1. Just to start discussions, you need
enough information to convince
yourself that the business in ques-

2

tion is sound. You will seldom
have 100% of the information you
would like to have at the beginning of negotiations. Both parties
in the example were experienced
truckers who “smelled” a lucrative contract.
2. The Heads of Agreement negotiations express the essential concerns of the partners and the
substance of their future relationship. While it is risky to start operations merely on the basis of the
Heads of Agreement, circumstances may dictate otherwise.
3. The feasibility analysis is a crucial
document for determining profitability. It is unwise to sign a Heads
of Agreement without being convinced that the business is viable
and worth your investment. In the
example, the partners commissioned a feasibility analysis very
early in the process. Operations
were underway before the business plan was completed.
4. The timing of the due diligence
can vary, within certain narrow
limits. When starting a new venture, like this trucking firm, due
diligence may just involve an
appraisal of equipment. It is a
quick, straightforward procedure
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which need not receive immediate
attention.
Purchasing or buying into an existing business, like a hotel, is another
matter entirely. In this case, due diligence can and should start right
away, and include everything from
the business’ finances, linen, and furniture, right down to an inventory of
the cleaning supplies.
Whatever the scenario, due diligence must be complete before finalization of a joint venture through the
shareholders agreement. Both the feasibility analysis (or business plan)
and the due diligence can have a significant impact on negotiations.
Where circumstances permit, introduce them to the negotiations as early
as possible.
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Getting Ready to Negotiate: Doing Your Homework

GettingReadytoNegotiate:
Doing Your Homework

A

boriginal leaders have a lot of
experience and know-how
when it comes to negotiating. This is
especially the case in matters which
involve political issues, government
lobbying, or resisting developments
which neglect aboriginal rights and
interests. Many of these negotiations
concern the recognition of inherent
rights and are the offshoot of very
public, political campaigns.
Negotiating joint ventures within
the world of business is a different
kettle of fish. Of course there are politics. The increasing political influence
of native people is one reason more
joint venture opportunities appear
possible today than ten years ago.
Having decided to negotiate a deal,
however, it is critical to realize that
the only good deal is one which offers
clear benefits to all parties. This is no
small achievement. It takes sound
analysis of information and selection
of an effective negotiating team.

JOINT VENTURE NEGOTIATION PROCESS

This chapter will help you to be an
effective negotiator. It begins with
some comments on the art of negotiating agreements and the behaviours
that lead to better results for First Nation CEDOs. It then explains ways to

❏ determine the long-term interests
of both parties.

❏ define and analyze the benefits
each party is bringing to the deal.

❏ identify and assess the benefits
that can potentially be gained
through a deal.

❏ choose ventures and partners.
❏ weave all these data and decisions
into a negotiation strategy which
can secure for your CEDO the optimal range and amount of benefits from a deal.
Lastly, factors to keep in mind
when putting your negotiating team
together are introduced.
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THE ART OF NEGOTIATING

4 Ways to Reach Agreement

AGREEMENTS THAT WORK

There are many books written
about negotiations, conflict resolution, and the crafting of agreements
that work. Rather than recapitulating
their fine points, the following section
summarizes some principles which,
once applied, can make agreements
easier to reach and to keep. These
principles are useful at the personal
level as well as in a wide variety of
other circumstances, including joint
venture negotiation. (This approach
is adapted from an approach to agreement creation used by Context Training Associates. For further
information, see references at the end
of this chapter.)
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Win-Lose

Lose-Lose

Lose-Win

Win-Win

A Commitment to Win-Win
There are four ways to reach agreements. Each places its trademark on
the results.
The Win-Lose approach requires
that one party force the other to give
up. Agreements obtained via this
route can yield short-term benefits to
the winning party. Then a power
struggle usually ensues. At best, the
losing party will have little commitment to fulfilling the agreement. At
worst, the Loser will sabotage it. Ultimately, nobody really wins.
The Lose-Win approach, in which
one party sacrifices their interests in
order to gain agreement, also yields
unsatisfactory results over the long
run. For example, marriages in which
one spouse constantly gives in to the
other foster misery or divorce or both.
The Lose-Lose approach is best exemplified by two children who become locked into a battle over who
gets which toys. The intention of having a good time is lost, leaving both
parties feeling resentful and hurt.
Agreements that work have results
which each party experiences as a
“win.” As simple as this may sound,
it is not easy to commit yourself to

reach agreements in which both parties win. Much of society runs on the
assumption that someone has to lose,
if someone else is to win. Watch what
passes for culture on television and at
the movies. Take a peek at our political life during question period in the
House of Commons. Watch an NHL
playoff series. There is an overriding
belief in the popular culture that to
matter and to succeed requires defeating somebody else.
Nonetheless, examples of Win-Win
situations are all around. A loving
family, a productive workplace, or a
profitable business relationship are
signs of a sincere commitment on everyone’s part to their own well-being
and to that of their companions.
To negotiate a joint venture agreement that will last and contribute to
building your community’s economic
base a commitment to “Win-Win” is
essential.
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Know What You Want—& Believe in It

To get what you want, you have to
know what you want. You have to
have a clear idea of where you are
going and what you need to get there.
But this is more than an intellectual
experience. Having clarified what
you want, believe in it. People often
come to the table with positions they
don’t really believe in. As you approach the negotiating table, be aware
of your own sense of integrity and
value. If you have honestly worked
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out your interests and believe in
them, your confidence at the table and
your credibility will be enhanced. It
will also help your negotiating team
stay on track.

Commit to Listen at least 51% of the Time

a corporate behemoth nor, from the
corporate side, as a bunch of unknown quantities called Indians or
Inuit.
Ask yourself: What would be a win for
them in this negotiation? Put yourself
in their shoes. Moreover, make sure
they know that is your intention. Acknowledging the other party’s interest in a deal may be hard. After all,
your mandate is to obtain maximum
benefits for your community. But it is
easier to reach a deal when the others
can see that you are concerned with

DETERMINING

LONG-TERM INTERESTS

It is highly advantageous for communities to have a CEDO with a solid
strategic plan for their economic development and an effective development corporation before formal
negotiations commence. In the absence of these, a community should at
least “do its homework” and have

❏ an understanding of community
interests, priorities, and opportunities.

To negotiate effectively, do your homework!
To create a Win-Win agreement,
you have to understand what your
partner wants. To gain that understanding you have to listen actively to
everything the other party is saying
(and not saying) with their mouths
and with their bodies. The fact that we
have each been given one mouth and
two ears is a pretty strong hint about
how we should allocate our time and
energy. Without active listening we
become prisoners of our own assumptions; the agreements we happen to reach are essentially based on
false pretences, and are short-lived.

Acknowledge the Other Party’s
Humanity and Interests

generating benefits important to
them as well.

Establish a rapport with the party
with whom you wish to agree. Make
sure they know that you view them as
human beings, not as mere puppets of

Lastly, present your point of view as a
means of satisfying the other party’s
interests. “Sell” them the benefits
which they stand to gain from your
participation. This can have a powerful effect in negotiations if you have
really understood the motives and
needs of your potential partner. What
is required is a negotiating strategy
that stays focused on what you want,
but shows your partners how the satisfaction of your interests can help
them get what they want.
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❏ a detailed and clear understanding of trends within the target industry, and the main players
and their track records.

❏ a familiarity with the industry’s
regulatory environment.

❏ an understanding of the company(ies) that are potential joint
venture partners. This includes
their size, track record, reputation
as a partner, and locations.
This information will clarify what
you want for your community in the
long run, and how this vision is to be

C H A P T E R

achieved. In short, it will express
your long-term interests, which, in
turn, will enable you to specify what
you want from the deal at hand, and
what you are prepared to offer to
secure these benefits.

3

M

ost aboriginal communities have had major resource companies checking out their surrounding areas for years. These
companies have been constantly talking with the provincial and
federal governments pursuant to taking advantage of various resources. The talks have excluded aboriginal people, who,
until recently, have not been considered credible, interKnow your capacities & long-term interests, so you
ested players in the economy game. So most locals are
can make the choices which suit your CEDO best.
oblivious when an future mine or mill is announced.
Let me give you an example. Early in 1992 Forestry Ministers from all over the country sat down in Ottawa to map
out the next ten years in forestry. Was any notice taken of
anybody’s land claims? No! Did anyone consider consulting the locals about a process that could dramatically affect
their way of life? No! Yet these discussions will govern the
organization and the disposition of forestry resources for a
very long time.
Unless you understand rhythms like these, you don’t get to
play. The rhythms in government are driven by resource
extraction companies that think twenty, thirty, and even fifty
years ahead to ensure their interests. They are internationally-driven and -conditioned. A pulp mill doesn’t happen
here a mine over there just by accident. It’s really no
surprise to anybody except the local folks.

A deal recently concluded by the
Nisga’a Nation of northwest British
Columbia illustrates the importance of
understanding long-term interests.
A main feature of the Nisga’a economic development strategy is their
intention to be key players in the regional forestry sector. They want major responsibilities in harvesting,
management, and various types of
manufacturing. In the late 1980s, with
a settlement of their land claim pending after decades of political action
and negotiation, the Nisga’a secured
rights under the provincial forest tenure system to cut a prescribed volume
of timber over a 2-year period.
The Nisga’a had good forest workers, but lacked the capital or management experience to handle the
harvest alone. They didn’t have to.
The imminent resolution of the land
issue spurred the private sector to

To understand your long-term economic interests, good
intelligence about what’s happening or going to happen in
your region and elsewhere is indispensable. Knowing your
interests isn’t enough in itself, though. You have to advocate your interests, so that others “know that you know.” You have to
make the resource companies and the government understand that
you intend to be an economic actor as well.❏

treat the First Nation as a serious participantintheregionaleconomy.Several forest companies offered to joint
venture with the Nisga’a in the licensedarea.
How did the Nisga’a identify the
best proposal? Did they take the deal
that looked best right away? No. The
best deal in strictly financial terms
came from a company which was already located in the region. But the
Nisga’a selection criteria also included the company’s stability, its
long-term interests in the region, its
track record as a joint venture partner,
and its outlook on the deal. The successful candidate was actually an out-
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sider to the region. It was a large,
integrated company which wanted a
long-term supply of wood and had
behaved honourably in partnerships
elsewhere. It also saw the deal as a
means for each party to explore and
negotiate a more extensive future relationship.
Had the Nisga’a been unclear about
their long-term interests, it is unlikely
that they would have made such a
wise choice for a partner. They did not
have a strategic plan complete at the
time, and their development corporation was only just taking shape. Nevertheless, they asked the right
questions and did their homework.

Getting Ready to Negotiate: Doing Your Homework

IDENTIFYING &

ASSESSING BENEFITS
To design an effective negotiation
strategy, know your benefits. They
fall into two categories: benefits
which the parties bring to the table to
make a deal possible; and benefits
which the parties want to gain from
the conclusion of a deal.
Benefits brought to the table are
said to have either contributive or attributive value. Contributive value
can be seen and counted, and readily
expressed in terms of dollars. Such
contributions are concrete, like equipment, money, land, trees, or some resource slated for development.
Attributive value is not necessarily
visible and countable, but is precious

in the context of the venture under
consideration. As the name suggests,
it is value which the partners recognize and attribute to things like status,
ownership, access to the market, patents, licenses, access to specialized resources, and influence.
Your analysis of the benefits
brought to the table—yours and
theirs—is central to the design of a
negotiation strategy which can secure
the greatest range and quantity of
benefits for your CEDO. At this point,
of course, the benefits to expect from
your partner you will have to estimate on the strength of your research.
Whether or not your partner can actually deliver on them is a matter for
much more detailed examination
during the due diligence and the actual negotiations.

Understand the benefits which all parties bring to the table,
and those which may flow from a deal.

BENEFITS IN THE DEAL:

WHAT CAN BE GAINED?

A CEDO must ask itself two questions: What benefits are going to be
generated by this joint venture? What
benefits should be the objectives of
our negotiating strategy?
Many First Nations fail to realize
the wide range of benefits which joint
ventures can offer to participants. In
several instances, aboriginal organizations have negotiated with mining
companies over little more than some
training, employment, and sub-contracting opportunities for a nearby Indian or Inuit community.
In communities with high unemployment, such concerns are natural
and reasonable. However, such a narrow view of benefits will not adequately address the interests of
communities that aspire to a more
self-reliant local economy. Training
and employment opportunities are a
result of investment activity aimed at
generating new wealth from profitable, well-managed businesses.
Training and jobs, while very important to individuals, are just part of the
benefit picture. To complete the picture, profits and management opportunities must be taken into account.
They are the benefits which are of
critical importance to the community
as a whole.
Look at it this way. Every deal generates three orders of benefit:

❏ Primary benefits—the profits generated by a successful venture.

❏ Secondary benefits—management
opportunities and influence created in a joint venture.

❏ Tertiary benefits—the jobs and
training opportunities which the
venture creates.
Note how “primary” refers to the
first order of benefits. Why? Because
without profits there can be no capital
for reinvestment. Without investment no economic base can be cre-
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3

UNDERSTANDING BENEFITS
PRIORITY 1:
PROFITS

PRIMARY

PRIORITY 2:
MANAGEMENT

SECONDARY

PRIORITY 3:
EMPLOYMENT + TRAINING

TERTIARY

STRATEGIC
LONG TERM
BENEFITS

RETAIL BENEFITS

SHORT TERM

J

obs are the reason most folks do business. But
it’s not enough. They’re what we call “third order
benefits.” They’re at the tail end.

maximize what that 5% means. We have the same
interest as they do in the delivery of services to the
mine on a competitive basis. We don’t want to see
anybody screw it up or overcharge. We want a good,
competitive enterprise.

Most people go into business to make profits. Everything else to them is a cost. Management is a cost.
It’s a price business-owners pay in order to control
events so that they can make profits. Employment is
regarded by most major employers as a necessary
cost (and an evil one at that). If machines could do it
cheaper, they would be purchased to do it.

But we would also like to see Indian business provide
as much of the servicing to the mine as possible. Just
trucking for a large mine like that at Key Lake,
Saskatchewan, is worth $3.5 million a year. That’s a
lot of money that could go into the pockets of Indian
drivers and contractors.

So jobs are not enough when you spec a deal. You
have to attempt to capture the full range of benefits.
That means profit, participation in management and
control—and jobs.

Now take things a step further. The insurance on a
project this size is substantial. So you don’t have an
insurance company yourself? Then market it to an
insurance company. Depending on circumstances,
it could be worth up to 7% of the revenues from
premiums which run into the millions. That could be
a big chunk of change—lots of dollars for just brokering the downstream opportunities.

In large projects it is a big deal to be positioned to
organize and broker the downstream benefits. The
main business—the mine or the mill itself—is the
upstream. “Downstream” from it are the businesses
which serve the project: insurance, construction,
transportation, security, maintenance, and supplies.
In short, all the things that go into supporting that
mine. If put out to tender, every downstream business (excluding insurance) offers the key benefits of
profit, management, and employment.

This can work on most remote resource projects.
You don’t have to own 51% in order to control, either.
Well-written protective covenants will help you control benefits even as a minority owner. Even 5%
equity, you see, is relatively small change. In Saskatchewan, 5% is about the rate at which royalty is
paid. Large project owners don’t wince at this rate. It
doesn’t hurt them to think about employment for
native people and downstream businesses, which
are only costs to them. It doesn’t form the best part
of their awareness.

Intelligent negotiation can leverage a relatively minor
piece of the equity in a major project into a strategy
that brokers as many downstream opportunities as
possible and delivers them to Indian people. This is
called an “exponential capture of benefits”: a disproportionate share of benefits gained by targeting and
leveraging your equity position.

This kind of deal-making is pretty complicated. Don’t
try it without consultation and supervision. Dealing
intelligently requires being able to identify and sell
benefits every step of the way, and showing prospective partners how they, in turn, can sell you benefits.❏

Say we are a 5% owner in a mine in Saskatchewan.
We have the same interest as the other owners do.
We want profits, and because ours are so small, we
want the greatest number of profits. We want to
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ated. Without an economic base, communities will remain dependent.
Profits are also a “primary” benefit
because without profitable businesses, management opportunities
(secondary benefits) and jobs and
training (tertiary benefits) will not be
possible or sustainable.
The benefits in a deal can also be
understood as strategic or retail. (See
table on the previous page.) Strategic
benefits flow from ownership. They
are long-term benefits; the capital that
an owner accumulates through profits, for example, s/he can reinvest in
other times and places. Without the
means to invest, First Nations cannot
build an economic base.
Control, referring to management
and decision-making influence, is
also a strategic benefit, albeit secondary to profit. If management capacity and influence over the decisions
affecting community interests do not
increase, the development process is
not building self-reliance.

DOWNSTREAM BENEFITS
To determine the benefits to be
gained from a deal, it is also important to look at the structure of the
venture itself. In particular, examine
the business opportunities which
may “spin off” from the deal.
In mines, pulp mills, and other big
enterprises, strategic and retail benefits are created not just by the main
business, but by every business created to serve the main business or its
employees. In some cases these downstream opportunities are substantial.
Consider the diagram below, depicting the benefits created by a mine.
The mine itself offers a full range of
benefits, but so does each of the busi-

ness opportunities created by the
mine’s demand for goods and services. The trucking company, for one,
can generate profits and opportunities to influence or control management, as well as jobs and training.
(The trucking company could also
create its own downstreams, like
owner-operator trucking contracts,
mechanical servicing contracts, and
fuel contracts.)

SELECTING VENTURES & PARTNERS
A CEDO that is determined to build
the economic base of its community
has to make a strategic choice of ventures and partners. Put another way,
it has to select only those which will

Upstream and downstream, ownership can produce benefits.

Retail benefits flow from the investments made by owners. Owners invest in businesses which produce or
distribute goods and services, and
which , in the process, create jobs.
As benefits, employment and training are important to individuals. The
income that comes from employment
contributes to the self-reliance and
dignity of the individual. It enables
the individual to consume and to
save. It is an important factor in family life. Individual incomes provide
the most important means of living
for the majority of people.
However, personal incomes can
only create revenue for First Nation
governments if those incomes are
taxed. Can these governments use
this method to raise the investment
capital necessary to build an economic base? This is a question for
First Nation leadership to decide. It is
our view that this approach, while
potentially useful in raising seed capital, is not feasible for most communities.
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I

’ve already talked about
early joint ventures in
Saskatchewan. They were
all contract-driven and
lasted no more than a couple of years. We didn’t get
so much as a kiss goodbye. “Thanks for the ride,
it’s been swell!” That was
about the size of it.
I n 1 9 8 5 , w e c h a n ge d
things. We said, “You want
to ride with us in the Key
Lake mine contract, but we
want to ride with you on
every other major hauling
contract in northern Saskatchewan.” Our Heads of
Agreement specified, in
fact, that we wanted all the
action of the partner in
question north of 54 in Saskatchewan—and we wanted
it for the long run.
We recognised that Key
Lake was only going to be
around for about 14 years,
that is, until 1999. If our joint
venture amounted to no
more than a short-term contract, we could well have
been left with masses of
equipment that we couldn’t
operate efficiently. The jobs
would be gone. Our partners would have made the
profits they wanted. We
would have been left with
the remnants, trying to figure out why we didn’t do as
well as they did.
So figure out your prospective partners’ intentions. If
you realize that they’re in it
for a quick ride, explain to
them the benefits to be
gained from a long ride.❏
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be instrumental—will perform a specific function—in the achievement of
the organizations’s purpose and the
community’s vision.

1. Are They in for the Long Term?

Venture selection comes first. The
CEDO will undertake to select a venture and then seek out a suitable partner; or opportunities in the region
will prompt one or more outside
firms to propose a venture with the
CEDO.
Either way, the CEDO will have
before it formal proposals submitted by prospective partners, solicited or unsolicited. If several
proposals have been submitted, competition will have induced the bidders to present their best offers at the
outset. The CEDO will then have a
better idea of what the market will
bear and what it can realistically ask
for in its negotiations.

Sizing Up Your Partner

Your community’s economy will
not be well-served by a series of brief,
unconnected business deals. Make
sure your prospective partner is looking for a “meaningful relationship,”
and not just a “one-night stand.”
When approached by several forest
companies for the purpose of a joint
venture (see p.24), the Nisga’a assessed each firm in part by studying
its demand for wood. The settlement
of the land claim would probably give
their nation access to a large volume
of timber. They figured that a stable,
but fibre-short firm would be the type
of partner most interested in the longterm relationship they had to offer.
This criterion helped identify a partner
who was as serious about the Nisga’a
as the Nisga’a were about him.

2. Check Out their Track Record

Proposal assessment is a 3-stage procedure. First, analyze the proposal. Second, evaluate your prospective
partner’s track record, character, and
interests in a deal. Finally, have the due
diligence completed by a third, independent party which has expertise and
experience in the business or industry
in question.
Having discerned the most promising venture, it is crucial to assess potential partners rigorously.
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Assess the track record of your prospective partner from six points of
view.
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Financial Performance:
What is their financial
performance? What are
their gross revenues and
what is their net profit?
What is the size of their
asset base? How much
debt are they carrying?
Performance against
Competitors: What is their
performance compared
with other businesses in
the same industry? What
is their reputation
among competitors?
Marketing and Networking Capacity: What kind
of market network do
they have? What is the reputation of
the company in the marketplace as a
supplier of goods and/or services?
Past Performance as a Joint Venture
Partner: How have they performed as
a partner in other joint ventures? Are
there any lawsuits pending due to
partnership disputes? Are they considered an honourable partner? Do
they keep agreements?
Experience with Aboriginal Business
Interests: Have they any experience in
working with aboriginal joint venture
partners? Check it out, if they do.
Likewise, find out more about any
experience they have with an aboriginal labour force.
Environmental Track Record: If it is a
business that potentially pollutes,
what is their environmental track record? Are they committed to minimal
environmental impact? Check out
their record with regulatory agencies.
Your answers to these questions
will not only help you to select a partner, they will inform your negotiating
strategy. If your most suitable partner
is still less than perfect, for example,
terms can be added to an agreement
which protect the CEDO’s interests in
very specific and effective ways. (For
more on these protective covenants, see
p. 51.)

Y

ou really have to check out your
prospective partners. They’ll
check you out too, but it will be
tougher for them to get good information on you than vice versa. I remember one deal that Kitsaki was
considering. In the process of checking our partner out we discovered
some very interesting things.

We discovered they had gross revenues of several hundred million a
year, yet their net profit was about $1
million. That told me right away that
their performance was either really
pitiful, or they were hiding profits. The
quality of their relationships with
other partners wasn’t encouraging either. They were embroiled in
lawsuits with at least a couple of firms. Aside from being inefficient,
evidently, they were hard to get along with. Maybe they weren’t
honouring their deals.
This all caused us a great deal of concern. Had it been up to me,
I would have turned them down. Despite my recommendations to
that effect, the chief said to make a deal. So Kitsaki was obliged
to structure a deal it could live with. We had to protect ourselves
from what appeared to be poor management and relationship
habits. Then, in order to bind them to the deal, we had to sell them
on the quality of the relationship we could offer.
Now that chief out in Saskatchewan operated on the basis of trust.
When he shook your hand, you had a deal. He stuck with it. You
stuck with it. Fortunately, that was exactly the sort of qualitative
thing which gave us the advantage.
Three years later, when we were all fat and happy, we had a
meeting with the president of our partner firm. He said, “You know,
we were really worried about you guys.” (As if we weren’t worried
about them!) “If we’d known then what we know now, we would
never have hesitated. You’re the only partner we’ve got that isn’t
waiting to stab us in the back. You’re the only partner who is
determined to add value to the deal.”
In other words, they had come to see us as honourable partners.
I have to say that they had earned our respect as well.
Anyway, no matter how warm and fuzzy you may feel in the
presence of a charming personality, always check out a prospective partner. Check out their credit worthiness; their history of
financial dealings; their relations with other partners; and their
performance within the industry. You have to know the liabilities
as well as the strengths they would bring to a deal.❏
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3. Understand Their Short-Term
Interests in the Business

Your partner may have other interests that need clarification. For one,
companies have shareholders to
whom managers are answerable.
Those shareholders almost all have an
overriding interest in earning a
healthy return on their investment.
You can assume, therefore, that any
partner will want to make money.
Their interest in you may reflect
other, more specific interests of theirs.
For example, a heavy equipment
company may be looking for a way to
cover the costs of servicing the debt
on some underutilized vehicles. This
goal could be met by simply keeping
the equipment working, and not by
generating profits. Without careful
assessment and negotiation, their
short-term pain could compromise
the long-term gain of an aboriginal
joint venture partner.
Another example is provided by
Curragh Resources, a large Canadian
mining company with extensive
holdings in the Kaska Dene territory.
They faced short- and long-term challenges related to the development of
their mine sites. Land claims were
heating up. Kaska people were militant. The results were nervous shareholders and potential problems in
financing large scale mines. In short,
the uncertainty could cost them
money. Understanding these interests enabled the Kaska Dene to negotiate agreements that have generated
substantial benefits for their communities.
(Note that benefits are worthless
without the capacity to use them. The
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Kaska secured important jobs and
training opportunities, as well as
preferential access to downstream
benefits from the Curragh project. But
they were unable to secure an equity
position in the mine itself. They had
negotiated an option to purchase up
to 5% equity within a specified period
of time. They failed to gain access to
the necessary capital—about $5 million—and missed out on the benefit.
This is unfortunate, given the mine’s
potential richness and profitability.)

DESIGNING A STRATEGY:
SOME POINTERS

Everything explained to this point
represents “homework”: things a
CEDO will have to know and do in
preparation for negotiations. Longterm interests have been elaborated.
The benefits which each party will
bring to the table have been identified
and assessed, at least in a preliminary
way. The benefits that a deal could
generate have been identified and
analyzed. Potential partners have
been assessed and some detailed research on the selected partner is well
under way.
At some point a negotiating strategy
needs to be established: a game plan
which targets what is most important,
and determines how the benefits
brought to the table can be used to get
the maximum benefits from a deal.
To make sure you are ready to design a strategy for the CEDO’s negotiating team, evaluate the quality of
your homework to this point. The following questions will help you make
that assessment:

❏ Are we clear about our long-term
interests? What are they? How
does the proposed deal fit our
long-term interests?

❏ What are the key trends and essential characteristics of the industry
into which the joint venture falls?
Where does our partner fit in this
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industry? What are our partner’s
strengths and weaknesses?

❏ What are we bringing to the table?
What attributive values are we
bringing? What contributive values? What is our partner bringing?

❏ What is in this deal by way of
benefits? What benefits reside in
the main business (the upstream),
and what downstream opportunities are going to be created, if any?

❏ How does the range of benefits
that could be captured from a possible deal compare with our community interests and priorities?
With our CEDO’s strategic plan (if
there is one)? Does the opportunity serve our interests?

❏ What are our strengths and our
weaknesses? What can we handle,
given our existing organizational
capacity and skills? What other resources (e.g. Aboriginal Capital
Corporation loan, Aboriginal Business Development Program equity
contribution) can we realistically
expect to obtain for this deal?
If you can answer these questions
clearly and explicitly, you are probably ready to design a negotiating
strategy. It is a 6-step procedure:
1. Decide which benefits you want to
gain from the deal. What is the
maximum to which you aspire?
What is the minimum (your “bottom line”)? As you make these decisions, outline the outcomes and
impacts of your maximum and
minimum desires, were you to
achieve them.
2. Write down what you judge to be
the most important benefits a deal
would bring to your potential
partner. Be clear and honest about
their interests. Put yourself in their
shoes.
3. Outline the way you want the
benefits (profits, management,
jobs, training, downstream business opportunities) to be distributed. Also, look carefully at the
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W

hen Kitsaki was looking for partners in a trucking deal, we had four candidate companies for
the job. They all told us that everything would be
wonderful, that they would respect us in the morning,
and so on and so on. But did they want us? And if
so, why?

million,” said one of their senior people. “If we bid
more than $2.8 million we won’t have a chance. All
the other companies that are going to bid are going
to come in with rock bottom prices.” We replied, “It
really doesn’t make a difference. We are the only
Indian-controlled company that is going to make a
bid on this project.” “That’s not true,” our partner said,
“a company owned by another tribal council is going
to bid.” “Sure,” we replied, “but its manager is the
same guy who blew the original trucking contract!
The mine managers know this.”

Well, they didn’t want us, they wanted money. They
just had to have us as part of the deal. If you look at
any business deal, what the participants really want
is money. They will do anything to protect their ability
to acquire money and still more money. If that means
being friendly to
Now came our
you, well, I guess
punch line—the
they’ll find some
kind of informaway to do it.
tion that comes
Commit to adding value to a venture, so that
from
local
Your task is often
everyone wil benefit from your participation.
knowledge.
to demonstrate
“And another
that there are
thing. You have
b e n e f it s a s id e
got to be stupid
from money which
to compete on
you as an aborigit h is d e a l b y
nal partner can
m er e ly a nd
bring to a deal.
coming in with
You can add value
the
l ow es t
to it. The more
price.”
“Why?”
clear and convincasked
our
parting you can be
ner.
about these benefits, the more at“Because the
tractive the deal
m i ne ’s p urwill be to them.
chasing agent
let the original contract on a cost-plus basis. That’s
We told our trucking partner that we were committed
why it ended up being so expensive. If we come in
to adding value to the deal. They didn’t know what
with a bid that is too low, he will look bad. He could
we meant until the end of the first year, when we had
end up losing his job. Come in at about $200,000 less
brought in twice as much in contracts as we had
rather than $800,000 to $1.2 million less. The mine
estimated we would.
purchasing agent will look like a hero and we will get
Let me illustrate how “adding value” works.
the contract.”
I remember sitting in on meeting where there was
discussion about an important bid our joint venture
company was going to make. Kitsaki had identified
the opportunity to make a bid on a big mine. (The
Indian-owned truck company serving the mine had
collapsed.) The contract was worth $3.6 million.

Well, our advice was heeded and we won the contract. Kitsaki, using local knowledge and intelligence,
added significant value. We recommended a negotiating strategy (contrary to our partner’s best advice), they got the deal, and they’re ahead of the
game. It was a powerful experience which changed
their attitude fundamentally. They no longer questioned our claim about adding value. We added
it—several million dollars worth a year. They understood that.❏

The big wigs from our joint venture partner’s head
office in Toronto come in the spec out the deal. They
got very worried when they reviewed the numbers.
“This contract is too fat by at least $800,000 to $1.2
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relationships between the various
benefits. Assess your own and
your partner’s interest in each
category of benefits: primary, secondary, and tertiary.
4. Consider very carefully how you
might “package” the benefits you
want from the deal. You have to
help your partner see that by
agreeing to what you want, they
will get the benefits which they
want. What line of reasoning
might achieve this? In other
words, determine how both parties will win from a deal, and figure out how to express this as
persuasively as possible. Sell
benefits!
5. For each of the major components
of the Heads of Agreement (see
Chapter 5) develop a position that
is consistent with your overall
goals for the negotiation.
6. Put together a negotiating team
that can carry out the strategy with
confidence and competence.

P

UTTING A NEGOTIATING
TEAM TOGETHER
First Nations inexperienced in joint
ventures are often tempted to let decision-making authority slide into the
hands of their technical advisors at
the table, especially lawyers. This
does no favour to the First Nation’s
self-reliance, nor to their credibility in
the eyes of their partners. Control
over negotiations must remained
vested in you, the First Nation CEDO
(preferably organized as a development corporation, as the box on this
page explains). You are the partner
and it is critical that you negotiate the
deal.
The negotiating team which you organize must

❏ be accountable.
❏ be capable of addressing key issues.
❏ provide appropriate technical and
legal support.

3

Accountability
The negotiating team must receive
authority from and answer to an organization which the community has
entrusted with its interests and vision. The team will in this way be
accountable not only to the CEDO,
but to the community as a whole.
If the CEDO takes the form of a
development corporation, it should
have a clear mission and a formal
process for reporting to the First Nation government. This arrangement
may not be sufficiently accountable
for large or controversial projects,
however. In these cases, the development corporation’s executive should
brief the First Nation government
about the project under consideration, including the research completed on the venture, the partners,
and the benefits expected from the
deal.
The First Nation’s councillors have
to know what the negotiators are
hunting for, the topics to be discussed, and the negotiation strategy.
Only then can they offer realistic,
helpful advice or direction, should
problems arise—like a demand for
major concessions, for instance. The
executive should also explain how it
will report the progress of negotiations. If nothing else, these steps will
protect both the CEDO and the First
Nation government from unpleasant
surprises.
One good way to ensure communication is to put a councillor right on
the negotiating team, so long as that
person’s role is made very clear. In
fact, unless the individual also happens to be the head of the development corporation, the role of the
Council representative should be confined to that of an observer. S/he attends the negotiations to verify that
the rest of the team does what it said
it would do, and doesn’t make a deal
on the basis of some other criteria. By
refraining from negotiating, the
Council representative can also con-
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HOW SHOULD THE

CEDO BE ORGANIZED?

W

hen it comes to negotiating joint ventures, experience recommends that
the CEDO take the form of a
development corporation.
Most of the firms you encounter at the negotiating table will
relate most readily to another
corporation. They know how
to talk to and how to channel
benefits to corporations. They
are at ease with their own
kind. Similarly, most private
and public financing agencies
prefer to direct money to corporations.
Decidedly less familiar to
these organizations is the
idea of negotiating with the
representatives of a First Nation government. They do not
understand Indian governments, nor do they know how
to channel benefits to them.
As much as you may try to
introduce them to important
matters of First Nation culture
or government, they are unlikely to believe that this information is relevant to the
business at hand.
So take these factors into
consideration if you are wondering what form to give your
CEDO. Business deals can
get very complex. A corporation to corporation negotiation
helps to keep things more
simple and direct. (For a detailed examination of community development corporations
and how they can be established, refer to the titles cited
at the end of this chapter.)❏

Getting Ready to Negotiate: Doing Your Homework

centrate on the behaviour of all the
participants, and report any insights
to the team meetings away from the
negotiations.

ily accessible, however, so you can set
them onto particular issues which
threaten to confuse the negotiating
team.

(Note that the accountability of the
team with whom you bargain is also
of importance. If the people across the
table are not the decision-makers, or
if they don’t have the confidence of
the decision-makers, you may be
communicating with the wrong people.The homework you have done on
your would-be partner should enable
you to judge the authority of the negotiators who come to the table.)

N egoti at ions c an become extremely complex. One or two heads
may no longer suffice to keep track
of all the data and proposals flying

proach makes for smoother negotiations. It also lets the people on the
other side of table know that you are
organized.

Hiring a Negotiator
In some cases, particularly for complex joint ventures, a negotiator may

Lawyers can work out the language of an agreement . . .

Organizing the Support Team
At certain points in the course of a
negotiation the negotiators will require the assistance of specialists of
one kind or another.
The advice of the First Nation’s
education director or co-ordinator of
training programs, for example, may
be very important to have close at
hand. Likewise, environmental impact analysts, industrial or technical
experts (e.g. geologists or foresters),
and financial analysts might all come
in handy, depending on the deal under negotiation.
Imagine negotiations in which the
company asserts that it cannot commit more than 1% of profits to training. Now 1% might be a lot of
money, but the development corporation’s negotiators say that it may
not be enough. The negotiation is
approaching an impasse. The First
Nation’s negotiators then turn to
their back bench and ask the training co-ordinator for a list of the programs and procedures which they
can use to leverage that 1% into a
much higher sum.
An attorney familiar with joint ventures is another important technical
resource for negotiators. But the lawyer and other members of the support
team should not be at the negotiating
table. They have been hired to advise,
not to negotiate. They should be eas-

. . . but you are the partner and you negotiate the deal.

“Deals aren’t usually blown by principals; they’re blown by lawyers and accountants
trying to prove how valuable they are.” (Robert Townsend)

around. It is common to reach a point
in the process when someone at the
table says, “Look folks, why don’t we
move to the next point. We’re going
to have some of our people run some
numbers for us on this matter. We
then can return to it later.” This ap-
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be hired. Negotiating participation in
a mine, for example, is not a simple
matter. It involves brokerage of major
resources and millions of dollars. An
experienced negotiator can be critical
to winning benefits in such a large
and complex deal.

C H A P T E R

If at all possible, do not hire your
lawyer as a negotiator. Get somebody
who is experienced in business, preferably somebody from the industry in
which the joint venture will be active.
The person should understand what
makes a deal and how to manage the
dynamics of negotiations. Above all,
hire somebody in whose expertise
and loyalty you have confidence.

COVERING THE COSTS
OF MAKING A DEAL

The cost of negotiations has to include the following:

❏ Meeting costs, including travel
and accommodation for the key
negotiators.

❏ Cost of a hired negotiator. An experienced negotiator will charge
about $800/day, plus expenses
“door-to-door.”

3

❏ Costs of specialized technical and
legal assistance. Get estimates of
fees and expenses, should you intend to keep experts of any kind
“on tap” during the course of negotiations. Estimate also the legal
costs associated with finalizing a
shareholders agreement.

❏ Costs to your organization. The
negotiations will have to be supported by staff and other organizational resources, so estimate the
time and expenses required. Although they may not be recoverable, these are real costs which
may have an impact in other areas.

❏ The costs of due diligence, feasibility analysis, and business planning. These transaction costs (that
is, costs that must be incurred to
reach a reasonable and prudent
deal) can in themselves be substantial. The cost of a business plan
for a small venture may range anywhere between $15,000 and
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$50,000. A consulting geologist,
depending on the mine under consideration, may cost at least
$10,000 and as much as $30,000.
For Indian projects, the cost of negotiations can be supported through the
Resource Access Program (RAN),
which is usually administered by the
regional level of the Department of
Indian and Northern Affairs. The
Aboriginal Business Development
Program will cover up to 75% of the
costs of due diligence and business
planning. Some provincial governments also have programs that may
help pay the transaction costs of a
deal.

REFERENCES
Self-Help Manual on Tribal Economic Development
Boulder, Co.: Native American Law Centre.
Lewis, M., Green, F., and Hatton, W.J. Development Corporation Basics: A Workbook . Vancouver: Westcoast Development Group, 1991.
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Opening the Negotiations

Opening the Negotiations

T

he lengthy but crucial homework
for the negotiation process is now
complete. You can address the challenges of stages two through five
from a position of strength, knowing
what you have to offer the targeted
business, industry, or sector, and how
they can assist you to offer still more.
The opening of negotiations is devoted to establishing the agenda
that will frame later negotiation
(stage two on the flow chart). It is the
acid test of your understanding of
the motivations and needs of your
potential partner. If the preparatory
research, analysis, and planning are
on target, the results can be powerful. But before negotiations commence in earnest, consider the
question of “style.”

STYLE & PRESENCE AT THE TABLE
JOINT VENTURE NEGOTIATION PROCESS

You have done all your homework.
Your team is equipped with a negotiation strategy and appropriate technical support. You are approaching
the negotiating room. All that remains is to make sure that you present
yourself in a fashion which does all
your preparation justice. So as you
come in the door, remember to

❏ demonstrate that you understand
your economic self-interest.

❏ be explicit and clear when you present your ideas and information.

❏ sell benefits—demonstrate where
your interests coincide with theirs.

❏ behave as an investor, not as a supplicant.
Be direct and attentive. Right from
the word go, let them know who you
are. Show that you are meeting them
because the company and your community share an interest in doing
business. Indicate that you have
learned about their interests and operations, that you want to learn
more, and that you wish to discuss
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land claim, or
your capacity
to
disrupt
their development plans;
the company
a l r e a d y
knows you
are able to exercise influence. “Walk
softly with
that big stick.”
Keep an eye
on what you
want from the
deal, while selling benefits to the company. Adopt a style that builds a
bridge between the two parties, so
you can both share greater benefits.

“Sell” your prospective partners on the benefits you can bring to a deal.

certainproposalswiththem.Listento
their explanation of what they are doing and what they hope to do. Ask
questions to clarify anything you are
wondering about. Then take the initiative, and outline the key features
of the deal you would like to discuss.
Be clear. It is not to your advantage to say, “Well, we’re interested
in equity, but we’re not sure in what
way”. A better way to express concerns about equity would be to say:
“We want to discuss our equity position in the venture and our role on the
board.”

In the course of negotiations there
will be times when you encounter
something that you don’t understand or when you feel pressured or
pushed up against the wall. At these
points, don’t be afraid to take a
break. You will not lose face or be
diminished in the eyes of the folks
across the table.

To get a breather, say something
like the following: “You seem to have
a good point there, but we’re not sure
we understand all its implications.
We need to take a break and talk to
our advisors.” This is fair ball. It is
used in negotiations all the time.

Agreement is a matter of negotiation,
not just agreeing to what is offered.

When clear differences of opinion
emerge, your belief in yourself and
your interests becomes key. Let it
show. If you “go to the mat,” ready to
fight the moment differences emerge,

Present your point of view with
theirs in mind. Make it clear how the
satisfaction of your interests is a way
to satisfy their interests. Sell them on
the benefits they will derive from
your satisfaction.
You are not a group which is looking to be bought off. You intend to be
an investor, and expect to be treated
as equals by the company’s representatives. They will respect the certainty you display about your
interests and intentions, even if it
takes them off guard momentarily.
Avoid using threats, especially
when you are bargaining from a position of power. If a land claim or political action of yours has helped bring
the company to the table, treat it as a
benefit to be kept under the table
rather than on the table. You don’t
have to spell out the implications of a

Walk softly with that big stick.
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C

ritical to successful negotiation is the quality of the
people negotiating it. Behaviour and character in
these kinds of transactions are very significant.

business. But the importance of qualitative and behavioural factors to joint venturing can’t be underestimated. Even if you know all the technical things, they
will only sign if they’re satisfied that there’s people
behind you, ensuring that you can and will do what you
promise.

When you make your pitch to a major resource company, they have to know you’re serious and that you
can back up your word. The deal is not between two
robots. There are personalities involved—warmblooded folks who are looking for a deal that you and
they can hold together. They’re going to look you in the
eye and assess you. They’ll ask themselves, “Are
these people serious? Can they can be had? Will they
tell us one thing and do another?” The qualitative
aspects of the relationship you are offering are important, not just the quantitative.

Saying this is one thing; doing it is quite another. After
all, I represent an organization in Saskatchewan. I’ve
got experience and a track record. I can make representations. I know that we deliver when we say we
deliver. We have character, a clear mission, and a clear
history of performance. We have a reputation for adding value to our deals. Our partners want to do business with us again because we make a commitment
to benefiting them
and they know it. We
pick up the phone.
We answer our mail.
Simple things, but
crucial to the quality
of a relationship.

Since only you can control
the people on the CEDO side
of the table, ask yourselves a
few questions before you sit
down. Do we have character? Are we organized? Do
we really represent the aspirations of our communities?
Do we as an organization
know what we want and will
we stick by our word? Or will
we want to renegotiate the
deal every five minutes because we can’t make up our
minds? To make them confident about who you are, first
make sure you’re confident
about who you are.

Take the trucking
deal, for example.
We were looking at a
$3.5 million contract.
W e t h o ug h t w e
might get some more
contracts eventually,
but $3.5 million a
year was okay. We
imagined we might
expand it to $5-6 million in ten years. In
There is a behavioural asfact, we reached that
pect to good negotiating, too.
Joint ventures, like moose, aren’t hard to bag. But it takes
level in one year.
If you intend to be an honourskill & effort to carry them out.
How? We went out,
able partner, communicate
hunted down conthat message verbally, by your body language, and by
tracts, and brought them in. With time and effort, we
the intensity and seriousness with which you bargain.
developed a reputation for being an aggressive and
You’re going to sit down and negotiate the snot out this
honourable partner.
thing, working out every nook and cranny of this relationship. You don’t have to get yourself all psyched up
either. Let your character resonate from you. They’ll
get the message.

Joint venturing can be a lot like hunting a moose.
Moose hunting is one of the reasons I came to Canada
in the first place. It isn’t hard to bag one. It can be a lot
of fun. But once you’ve bagged it, you might have to
cut it up and hump it out. Maybe in three foot of water
in a swampy river delta, no less. Then what will you
do? The same applies to joint ventures. It’s easy
enough to target one. Doing a good deal requires
people with the skill and character to carve things up
and carry them out.❏

I’ve seen Councils take a joint venture into consideration and nervously try to put a negotiating team together. Their very nervousness indicated that they
weren’t ready to do it.
So the joint venture is a technology in the sense that it
is a bundle of practices and approaches to structuring
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it will merely indicate a lack of assurance. You will appear to compensate
for your insecurity by playing tough.
Instead, remain friendly, calm, and
matter-of-fact as you make your position plain: “Well, this is the way we
see it,” or “No, we don’t think we can
do that.”

Once these common interests had
been uncovered, the whole discussion opened up. Suddenly, there was
a lot more up for negotiation. The
parties formed a joint venture and engaged in business, even though they
failed to secure the fuel supply contract which had been the original reason for their encounter.

ESTABLISHING THE AGENDA

Long-term interests may not always be expressed so forthrightly by
your opposite number at the table.
Good intelligence about the company
is very important to your preparation
for this stage of negotiations. Having
done your homework, and introduced it in the discussions where appropriate, the others will realize that
you know what influences their decision-making. Knowing that you
know can loosen tongues and get
their interests out on the table where
they can be factored into the negotiating agenda.

Confirming Compatibility
To start framing the negotiating
agenda, the parties to the negotiation
should first come to an understanding of their respective long-term
interests. They have to figure out how
the venture fits with the long-term
strategy of each party. Even when
people are completely “up front,” it
may take some time and effort to clarify the full extent and import of their
common interest.
An experience in the Yukon demonstrates this point. A native development corporation and a fuel
distribution company initiated joint
venture negotiations because of their
mutual interest in bidding on the fuel
supply contract to a new mine.
Early in the discussions, the development corporation’s representatives
expressed their desire to use the venture as the testing ground for a longer
relationship involving fuel distribution and retailing. There were already
other mines in the First Nation’s territory and several more could open
over the next thirty years. In addition,
access to the Indian residential market was possible.
The prospective partner was a local,
aggressive, and growing company
whose short- and long-term interests
were tied to the regional economy.
The company understood the reality
of land claims and the growing political influence of this First Nation. An
alliance with it could yield the company a real advantage in securing
markets and a stable basis for future
growth.

Clarifying Benefits
Up to this point, each negotiating
team has essentially been probing
and shaping the other’s view of the
possible partnership. It is something
like the first date. The couple explores
one other’s interests, gets a feel for what
each person finds important, and determines if and how their respective desires and values can fit together.
Once compatibility has been confirmed, however, negotiators give
short shrift to romance and plunge
into a discussion of engagement.
Time and money are at stake and the
courtship cannot be extended over
months and years. The people at the
table now look for a basis on which to
strike a deal.
Each team of negotiators expresses
what it wants from a deal. (To review
the process of defining benefits, yours
and theirs, see pp. 25-27.) Points of
agreement and difference are clarified. When substantial differences
arise and are clarified, each party may
begin to indicate the benefits it will
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bring to the deal, and how its participation addresses the other’s key interests and benefits.
Hard-nosed questions (somewhat
equivalent to “How many kids do
you want?”) will likely require early
attention, for example:

❏ What will be the division of ownership?

❏ Who will have management responsibility—one of the partners
or a third party?

❏ Who will get training and jobs and
on what basis?

❏ What special issues (e.g. environmental controls and measures) require attention?

❏ How will profits be reinvested
and/or distributed?

❏ What access will the CEDO have
to downstream business opportunities?

❏ What financing, equipment, and
access to markets will each party
bring to a deal?
Two things are crucial during this
first stage of negotiation. First, you
must put on the table the issues that
are important to your CEDO and First
Nation. This is not a time to be coy.
The negotiating agenda has to reflect
your real issues. Holding back, or being secretive about what you want,
will backfire. It is difficult to introduce new issues after this stage is
complete. (If you tied the knot and
then confessed that you really did
want children, when your partner
thought you did not, your marriage
would be in real danger.)
Second, document your understandings. Get your discussions and
conclusions down on paper for reference during the negotiation of the
Heads of Agreement. Negotiations
can become complex. Failure to keep
a clear record in a convenient form
can lead to poor quality results. People simply lose track.
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Negotiating the Heads of Agreement

Negotiating the
Heads of Agreement

T

his chapter presents the components of a Heads of Agreement in
the order in which they are usually
negotiated. Remember that a negotiated Heads of Agreement is not the
final stage of negotiation. At this stage
you are negotiating the framework of
a possible shareholders agreement. It
is the heart of the negotiation process,
however. It is the point at which the
deal is either made or becomes another great “might have been.”
The responsibility of the negotiators as they enter this third stage of
the negotiation is to adhere to the established agenda as closely as possible. It is also assumed that they are in
earnest about the negotiation. They
have essentially made promises of exclusivity and confidentiality: they will
not negotiate a deal which would
compete with the first, nor reveal its
contents to anyone. These promises
protect the effort and costs incurred
by each party to undertake the transaction. They also assure that nobody
present considers the negotiation a
frivolous exercise.

JOINT VENTURE NEGOTIATION PROCESS

The agenda established that a deal
was possible, given the key features
cited. The Heads of Agreement takes
the whole process much further. It
clarifies the major points of each section of the agreement. In a sense, it is
a bundle of agreements regarding all
aspects of the joint venture.
Everything is up for discussion until the parties sign the Heads of Agreement. Once signed, it is an agreement
in principle (non-binding) which is the
basis upon which lawyers will draft
the highly technical shareholders
agreement. The latter, when signed, is
legally binding.
The Heads of Agreement is a bit like
an engagement ring. It is symbolic of
the parties’ commitment to one another, locking them in morally but not
legally. The parties to a Heads of
Agreement do not attempt to change
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The Heads of Agreement is the basis on which lawyers
complete the legally-binding shareholders agreement.

1 THE RECITALS
The recitals are full of “whereas’s,”
“wherefores,” and “therefores”—all
the usual verbiage of agreements.
This section expresses

❏ who the parties to the negotiation are.
❏ what names each party uses to identify
themselves.

❏ what the document which follows
represents (usually an agreement
to do business under the terms
outlined).

❏ a statement that tells the reader to
witness that the parties have
agreed to the provisions outlined.

the basis for the envisioned relationship substantially.
Nevertheless, negotiation is still
possible in the period prior to the
signing of the shareholders agreement. The whole negotiating process
is designed to progressively narrow
things down and achieve clarity. If it
suddenly strikes you that the negotiation does not really fit your interests
anymore, despite the fact that you
signed the Heads of Agreement, you
have to make your discomfort
known. Still, do not be surprised the
“engagement” is broken as a result.
To start this stage of the negotiation,
review each party’s understanding of
the agenda. The transition from an
agenda to the basis for a legal agree-

ment is worth a moment’s pause.
What seemed clear when you were
discussing the agenda can become
fuzzy. Issues which you thought were
settled may re-emerge. As negotiators, be precise about what you understood and about what is important
to you. As you proceed to negotiate
the Heads of Agreement, conflict of
one kind or another is bound to occur.
By checking in with one another at the
start, you can reduce the number and
seriousness of the disputes.
The balance of this chapter is devoted to defining and illustrating
each of the elements within a Heads
of Agreement.

2 INCORPORATION &

STRUCTURING OWNERSHIP
This section

❏ spells out the intent of the parties
to form a joint venture (corporation or partnership).

❏ gives the new corporation a name
and defines how it will be governed (under the laws of the province or territory).

❏ explains how the authorized capital of the corporation shall be
structured in terms of classes of
shares, and defines the division of
shares by ownership.

The Legal Form of Incorporation

M

any Aboriginal organizations have been involved in another type
of negotiation that leads to a document know as a Memorandum
of Understanding (MOU). It is usually concluded with governments.

An MOU closely resembles a Heads of Agreement, but falls short of
it in several respects. The Heads of Agreement is a much more
detailed document, identical in structure to the shareholders agreement. This saves time and money. It helps the negotiators to keep on
track. It helps the lawyers to translate the parties’ agreement in principle
faithfully, section by section, into something which carries weight in the
courts. Given the cost of lawyers, this makes good sense.
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The term “joint venture,” as discussed earlier, primarily implies participation by two or more parties in a
project, a series of projects, or a continuing business activity. Thus, in relation to aboriginal economic
development, a joint venture occurs
when a First Nation or CEDO develops and operates a business with another party, whether it is an
individual or a legal entity. The First
Nation may undertake the deal itself,
through a subsidiary development
corporation, or through an individual
aboriginal person.

Negotiating the Heads of Agreement

Legally, the term joint venture can
refer to a general partnership, a limited partnership, or a corporation
governed by a shareholders agreement defining the rules under which
operations will proceed. All these legal forms are subject to the laws that
govern such agreements in the province or territory in which the business
is to be located.
Other legal forms may also be used,
depending on the business, the interests of the prospective partners, and
the intended duration of their initiative. A CEDO seeking a partner for a
real estate development project with
a 3-5 year time frame would likely
want to form a limited partnership.
Something of long duration, like a
seafood processing facility, might be
incorporated as a company.
The choice of the venture’s legal
form might also be influenced by the
taxation to which each option is subject. Of course, this discussion assumes that the Heads of Agreement
describes a new business. If the joint
venture involves one party buying
into an existing business, the existing
corporate arrangements will probably be retained.
The selection of a legal form for the
joint venture will ultimately be a matter for negotiation. (CEDOs should
get professional advice if there is any
question as to which legal form may
best suit their interests.) To simplify
matters, the rest of this chapter assumes
that a new legal entity is being created by
two or more firms in order to undertake a
specific business for a long period of time.
Thus, most of our discussion relates
to the legal form known as a corporation, in which the parties relate as
shareholders.
There is another good reason for
using the corporation as the basis for
discussion. Properly-structured joint
ventures are an important strategy for
building capacity and self-reliance.
Often, general partnerships and limited partnerships are formed for the
purpose of pursuing a lucrative con-

tract. There are plenty of examples of
this type of joint venture in the business world. While they can bring in
significant profits and jobs, they yield
less in terms of the benefits aboriginal
joint venturers might seek, like enhanced management capacity or
credit worthiness.

Ownership and Share Structure
A shareholder is a person or corporate entity that owns all or part of a
business enterprise. Joint venturers
are by definition part owners, because
they each control some of the business’ shares. The value of the shares
held by any one shareholder is known
as the shareholder’s equity.
Shares take several forms, each with
its own rates, rights, and preferences.
Among many other things, the negotiation of the Heads of Agreement
will establish the types of share to be
created, and the rules and rights
which will apply to each type. The
law is very flexible in this respect, so
shares can be specifically designed for
particular groups of investors. (This
flexibility is another strength of the
corporation as a legal form for a joint
venture.)
The two basic types of share are the
common share and the preferred share.
Common shares entitle the shareholder to vote at the annual meeting
and on important corporate decisions. As a rule, each share is worth
one vote. (Some varieties are designed to carry more than one.) Common shares also expose the
shareholder’s investment to all the
risks of business.
Preferred shares do not have a vote,
but the investment of preferred shareholders is better protected. If something goes wrong with the business,
preferred shareholders get paid the
value of their shares before common
shareholders do.
Shareholders generally play a
rather limited role in a corporation.
They are expected to provide capital,
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review management’s decisions, and
give over-all direction. But they also
use their voting power to elect the
board of directors, to whom they then
look for guidance and results. Therefore, the degree to which you control
a corporation is closely (but not exclusively) linked the number of its shares
you own, relative to the total number
available.
In negotiating ownership and
shareholding structures, several factors come into play.

❏ The amount of capital invested by
each party is important. If the project is worth $1 million and one
partner puts in $600,000, that partner would get 60% of the shares,
everything else being equal. However, things are rarely that simple,
for many contributions do not
come in cash.

❏ Buildings, equipment, machinery and
land might be contributed by one
or both parties to the venture. The
value of each contribution will
have to be appraised and factored
into the allocation of shares.

❏ The licenses either party brings to
the table can be very valuable. The
success of the business may depend on the patents, trademarks,
or other confidential information
which one party owns.
This is particularly relevant to
manufacturing businesses. Similarly, a First Nation’s permits or
licenses to harvest timber or other
natural resources may be very significant.

❏ The value of existing contracts or
market segments can be acknowledged in the share allocation.

❏ Other factors that may influence
this discussion include access to
special funding for equity, to debt
or training funds, and to management expertise. In some cases, the
tax advantages which apply to
work on reserve may also come
into the equation.

C H A P T E R

Ownership &
Share Structure

5

Several factors may influence the division and structure of shares, including the capital,
land, contracts, and expertise which each party brings to the joint venture. This chart
depicts one way in which a deal on real estate development might be structured.

A

n expansion in contracts
that outstrips cash flow
can create very tricky situations. Kitsaki innocently accepted common shares in the
trucking deal. We discovered
that we were vulnerable to
cash calls in the first nine
months to finance $1.5 million
in trailers to meet the joint venture’s new requirements. Fortunately, we were making
enough money and took it right
out of profits.
You can see, as we did, that
common shares can be a twoedged sword. They look good.
They look fair. But you could
have your interests just as well
served (and maybe better protected) as a small shareholder,
if you negotiate for preferred
shares.
Say you owned between 40%
and 51% of the business, and
its cash flow showed you that
you were likely to be pretty liquid. It may be that the combination of your assets and
profits will be enough to financ e any unanticipated
growth. Then you can go for
the common shares. When
you only are looking at 1% or
6% of the shares in a large
project (like a mine), it’s a
tougher call. Define all the
benefits that you intend to get
from the deal and insert protective covenants into the
shareholders agreement to
guard against arbitrary action
by the majority shareholders.
Remember: the real source of
benefits is your shareholders
agreement.❏

❏
❏

❏
❏
❏
❏
❏
❏

❏

In big projects (like many enterprises in the forestry, manufacturing,
and mining sectors), capital plays a
major role in the division of shares. In
a mining deal worth $100 million, for
instance, a CEDO would be unlikely
to expect more than 5% of the shares.
A lot of benefits can be leveraged
from 5%, like access to downstream
contracting opportunities.
True, the CEDO will not exercise
control by holding only 5% of the
shares. But if it had more common
shares, it might also be vulnerable to
“cash calls.”
The cash call is a demand to which
common shareholders are usually
subject (if they hold 5% of the shares
or better), should the business require
more capital than originally anticipated. Say the mine came upon adjacent ore bodies and chose to rapidly
expand its operations. A cash call
goes out, and any liable shareholder
who cannot meet it stands to see
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his/her ownership of the business reduced by the other partners.
It may sound good to be allocated a
lot of common shares, but only if the
CEDO has ready access to cash. Ownership comes with a kicker: possible
exposure to liabilities.
There are alternatives to common
share ownership if a CEDO wishes to
gain influence in a big firm. It may
well be able to secure one or two nonvoting seats on the board. In this way,
the CEDO can ensure that it has input
to company discussions and can
monitor the decision-making. The negotiators could also add to the Heads
of Agreement a clause stipulating that
the CEDO would have a representative on the management committee, or that certain environmental
rules would not be broken. For more
on clauses of this nature, see the commentary on protective covenants on
page 51.

Negotiating the Heads of Agreement

3 SCOPE OF BUSINESS
Scope of Business
This section describes the kind of
business the corporation is going to
undertake, and its limits:

❏ what it is.
❏ where it will and won’t take place.
❏ the duration of the business.
At this point, you should make doubly sure that the other party imagines
this relationship within the same time
frame you do. Do you want to do just
this project together, or have you anything else in mind? As aforementioned, if greater capacity and
self-reliance are your intention, shortterm projects are generally not going
to bring you benefits in the range or
at the speed you require. Bring to bear
your research on benefits and on the
interests motivating your partner’s
behaviour.
Kitsaki did not allow its trucking
joint venture to stop at trucking. With
the same partner it also launched into
auto parts and repairs and a marshalling
yard for the mining companies.
There may also be certain restrictions your CEDO wishes to place on
its partner in this section. You may

T

he first deal I worked on at Kitsaki was relatively limited by the
character of the company at that time. We were operating on permits
to haul diesel fuel and carry freight from La Ronge to points north.
Our intended partner at first wanted to limit the scope of business to the
Key Lake mine. At the time, that was the contract opportunity which
most motivated us both. But Kitsaki’s purpose in seeking a joint venture
with this firm was twofold: 1) to sustain the kind of business we had been
doing up to date, and 2) to expand the business and so increase both
the revenue and the jobs it could possibly generate.
So we wanted a partner who could give us the capacity to undertake
most or all of the bulk fuel hauling into northern Saskatchewan. The firm
we were negotiating with did bulk hauling primarily, although they had
business in the north apart from the Key Lake opportunity.
In the negotiations, we wound up spending considerable time trying to
agree about the scope of business. We were quite adamant that it was
to their advantage to recognize our interest in all of the hauling north of
the 54th parallel. They basically didn’t see beyond working with us on
the haul to the Key Lake Mine. We were unknowns at the time, and I
believe they felt that it was risky to do business with an Indian partner.
Saskatchewan has a policy, however, that requires mining projects to
build into contracts a preference for Indian and northern businesses.
Without this policy, this firm probably wouldn’t have sought out an Indian
partner at all. The mining companies put out the word that it was
desirable, if not mandatory, for contractors that were going to tender
bids to have as a partner a native or northern company that was
intended to last longer than the terms of the contract in question.

We argued, on the strength of this provincial policy, that they had need
of a good reliable Indian partner. We made crystal clear our desire
to expand our existing trucking business in order to compete for
the hauling contracts to all the mines in northern Saskatchewan.
A non-compete clause fixes the boundaries within
They accepted this. Then they tried to restrict the agreement to
which the terms of the agreement will apply.
everything north of the 55th parallel. We knew there was an awful
lot happening between 54 and 55 and managed to get them to
move to our position. (This geographic fixing of boundaries is
often referred to as a “non-compete clause”.)
Negotiations related to the scope of business can be very sensitive. In this trucking venture, we did not define our interests merely
from the standpoint of geography. We had to sort out our interests
in specific market segments. The intended partner felt that it was
bringing a very specific market to the deal. Likewise we felt we
had a specific market—we were the holders of a very good
contract for the haul of diesel fuel. We needed to be very careful
to protect our interest in specific hauls or market segments.
Ultimately, we agreed that certain kinds of haul were exclusively
reserved for us for a period of time. Others we contributed to the
venture as part of our equity. The terms of the agreement, of
course, remain confidential.❏
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insist that the partner act on no other
opportunities affecting your interests
in this region or sector without reference to you.

5

gets exclusive right to the benefits
from the golf carts and the pro shop.
As for the hotel, one partner may control the benefits related to the restau-

MARKET SEGMENTS
A complex venture’s responsibilities and benefits can be divided up in many ways to
suit the participants’ abilities and interests.

The commencement date is usually
related to some specific event that is
intended to trigger the business. If
you are operating a hotel and golf
course, you may wish the business to
start with the tourist season or at the
same time as another contract. If you
are intending to truck foodstuffs,
things may gear up at the start of the
wild rice harvest.
Kitsaki’s trucking venture had a
couple of intended start dates. The
first was ninety days away from the
commencement of negotiations. This
was a pretty tight time frame. They
eventually started earlier still under
an additional agreement which remained in force until the shareholders
agreement was worked out six
months later.

5 DIRECTORS AND OFFICERS
This section establishes

❏ how many directors there shall be,
who shall nominate them, and
how they shall report.

❏ who shall nominate the chairman
of the board.

❏ how officers are appointed.
❏ who shall be the president (the
chief executive officer).

Suffice to say that negotiations
around the scope of business can become complex. Negotiating market
segments as well as geographical limits is quite common even in a business
like trucking (see shaded box p. 43).

rant, whereas the other handles the
bar and off-sales. The negotiation of
these matters will be shaped by the
respective partners’ interests and capacities.

Similarly, different parts of a hotel
joint venture may be reserved for the
exclusive or primary benefit of one
partner or another. If you have a hotel
and a golf course, one partner may
retain the golf course while the other

4 COMMENCEMENT DATE
This section indicates when the
business and the provisions of this
agreement will take effect.
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Typically, you are assigned directors
in proportion to the shares you hold. A
CEDO that has over 50% of the shares
should have the majority of the directors. Be mindful of the powers given to
the chair. A chairperson can either have
a vote, or can merely preside at meetings and have no vote. (Bill Hatton’s
remarks in the shaded box on the next
page relate to circumstances in which
the chair had no vote.) Be very attentive
to language at this point, to ensure that
you are not unwittingly awarding undue influence to a partner.
If your CEDO is to have a minority
position in a joint venture, the addition of protective covenants (see p. 51)
to the Heads of Agreement and shareholders agreement is key. The direc-
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Directors & Officers

T

here is an art to negotiating the distribution of directors and the appointment of officers, so watch what
you are doing. My view is that if a CEDO has 51% of the shares, it should make sure it at least has the
majority of directors on a 7-person board. That means at least four directors for most purposes.

I normally don’t care who the chairman is. The chair only makes a difference in a 3-party deal, and only then if
the two major partners get three directors each, and the minority partner gets the right to name the chairman. I’ve
seen it done and it’s not wise. There’s nothing smart about giving a minority partner the power of a tie-breaker.
Nominations can be kind of fun. On one occasion, we were proposing to buy out a business in which we had
no prior experience, and with the assistance of a partner who didn’t exactly inspire confidence. We were willing
to offer them 49%. They insisted that they wanted to control management. Well, we were not of the same view.
They had no experience in this kind of operation either. Furthermore, we wanted to retain the business’ current
manager. He was a superb marketer and experienced operator who was held in high regard in the industry.
While negotiating the board of directors and the nomination of officers, we said, “We’ll give you 49% and you
can nominate the manager or the president.” They accepted. But what had they gained from the power merely
to nominate? We had the majority of shares and votes on the board of directors. They just had the chair, a
minority of directors, and the right to nominate management. They really had no power when it came to a vote.
They could nominate whoever they liked, but we voted them down in favour of our own preferences.
When they realized what had happened, I was accused of some rather sharp dealings. But it was a situation
in which we had to protect our investment and our interest. What they wanted was inconsistent with their
minority position. We were the majority partner. We had an investment to protect and a low regard for their
management candidates (who had no direct investment in the business). We didn’t want to fight it out at the
table. We just wanted to slip in some protection quietly and let them figure it out later. It may not be the nicest
practice in the world, but it certainly worked. They will make more money as a result of the quality of
management we appointed.
So if you’re offered three out of seven directors and the right to nominate the chairman, don’t think you’re
going to be in control (unless the chair has the right to vote). You’ll have a lot less power than you think you do.❏

tors and officers are legally bound to
follow the regulations contained in
the shareholders agreement, no matter who owns most of the shares. So
long as the CEDO’s interests are
clearly reflected by the shareholders
agreement, even a minority representation on the board will have significant influence.

6 CAPITAL

This is where the parties to the
joint venture tackle the issues of
how, when, where, and why capital
or assets will be contributed. Where
the capital contribution is other than
cash, the value is attributed to services and other benefits brought by
one or another partner. Schedules
usually specify the date by which
capital is to be contributed and in
what form. Some of the matters to
consider in this section are summarized below.*

This section spells out

❏ the responsibilities of the parties to
provide capital to the corporation.

❏ any formulae or remedies to be used,
should a party to the agreement fail
to meet his/her obligations.

Cash
The most likely and obvious form in
which to contribute capital to a joint
venture is that of dollars—cold, hard
cash. Shareholders might make the
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cash contributions only to cover the
initial expenses. Alternatively, each
partner may have to contribute large
amounts of cash because of the nature
of the project and lack of access to
sufficient debt capital. No lender is
going to provide 100% of a venture’s
cash needs, so the partners will have
come up with the balance.

Property
Contributions may also be made in
the form of property. It may either be
real property, with fee title and onsite improvements and facilities, or it
may be machinery and equipment required in the business. (Equipment is
discussed in greater detail on p. 47.)
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Services and Contracts
Sometimes developers have little or
no cash or property to contribute to a
joint venture. Instead, they seek to
obtain their shareholder interest
through the services they offer to the
venture. These services may be related to organizing the joint venture,
organizing the financing, or managing the business, among other things.
Such partners are essentially selling
these services for a price equal to the
value of the shares they are allotted.
CEDOs may also have experience
and expertise which they will contribute for an increased share in the company. They might offer to negotiate
favourable loans or loan guarantees
from an Aboriginal Capital Corporation, for example, or to obtain financing from the Aboriginal Business
Development Program, or to arrange
for training contributions from Canada Employment.
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other contributions (in whatever
form). This value can be determined
by any one of a number of capitalization methods or by present value analysis (e.g. comparing the present value
of the difference between the market
rent and the agreed upon rent over
the term of the lease.)

Timing of Contributions
After determining the contributions
to be made by the shareholders, the
next consideration is often whether
this capital shall be made up front or

will be met on time. If certain cash
contributions are not made, the project’s cash flow and financing agreements with lenders may well be
compromised.

Additional Capital Contributions
The venture will be initiated on the
basis of a proper (pro forma) profit and
loss statement and balance sheet.
These financial statements clarify assumptions about the capital needs
and operations of the project. They
are only estimates, however. To sur-

CAPITAL CONTRIBUTIONS TO A JOINT VENTURE

Parties to the joint venture may also
contribute any contracts they have in
hand. Once the net value of these contracts has been appraised, they too
can be considered part of the capital
contribution.

Lease
A lease of real property is another
form a capital contribution may assume. A developer with an option on
or title to a piece of property could
assign that right to the joint venture
company, for example. If an industrial park or shopping centre is to be
built on a reserve, the First Nation’s
development corporation might acquire a lease from its government at a
favourable rental. The development
corporation could then turn around
and contribute that lease or assign the
lease to the joint venture in return for
a percentage of ownership.
The partnership interest to be accorded the contributor of the lease is
then determined. The CEDO and the
other partner ascribe to it a monetary
value so that it can be compared to the

over time (or both), especially if it is
takes the form of cash. A shareholder
may offer $50,000 to a project, but will
only contribute $25,000 now and
$25,000 in nine months. The agreement must specify when and how
these contributions will be made.

Defaults
The agreement must also carefully
specify the consequences of a failure
to make the agreed contributions. A
venture can only proceed on the expectation that the various obligations
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vive, the venture may well end up
needing capital above and beyond
these estimates. Therefore, the agreement should indicate how each partner is going to be assessed for
additional contributions, if required.

❏ Will the additional contributions
be mandatory or voluntary? If
mandatory, state who is responsible for determining a need for additional capital. CEDOs with little
access to capital must be careful
here to negotiate for a protective
clause.
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❏ If additional contributions are
made, voluntary or mandatory,
how will they affect each shareholder’s ownership interest? Will
it change, or remain the same?
If it changes, can it change to such
a degree as to alter the control of

Loans by Shareholders

Leasing of Property

In addition to capital contributions,
shareholders may loan money to the
business as part of the original capitalization, or as an alternative to additional capital contributions. Often
shareholders will prefer to lend to a

A partner often prefers to lease
property to the venture, rather than
contribute it. The partner can then retain title to the property, whether it be
land or equipment. This arrangement
may also suit the other partner better,
if the value of the property, once contributed, represents a larger share of
the company’s ownership than is desired. In this case, the joint venture
might lease the property at market
value to allow a more even allocation
of shares among the shareholders.

Capital

I

n the trucking deal I believe we contributed about $1.7 million in
contracts, $540,000 in capital, and $150,000 or so in equipment.
Taken together, this made for about $2.3 million in equity. Unfortunately, our reliance on the government to come up with a cash
contribution put us in a bit of a dilemma. It took the government
approximately 26 months to respond to our finished business plan.
In the meantime we were forced to find another way to come up with
our capital contribution. Our due date was May 1, 1986 and there
was no way we could come up with it by then. But our contracts had
value and so did some of the equipment we were contributing to the
project.
Our partner was gracious enough to help us secure financing for the
capital that we needed. It came in the form of a commercial loan from
our partner on which we then paid them interest. (This is a fine
example of where a good partner can help a CEDO get financing
that would otherwise be inaccessible.) This left us in a vulnerable
position. If we defaulted they could shut us out of the business. But
due to the provincial policy requiring northern or Indian participation,
that option would hurt them as much as it would us. Without an Indian
partner, they weren’t going to do business with that mine at all.
In the end, they made a fair amount of money from us in interest.
When the money finally did come in from the government, we were
able to cash it out very happily with benefits to spare.❏

the enterprise? If it does not
change, it will likely affect the allocation of profits. The partner
who made the additional contribution will receive in return a proportionately larger slice of the profit.

❏ What if a shareholder defaults on
his/her commitment to make additional capital contributions? If
there is no penalty, a partner may
simply refuse and thus jeopardize
the venture.

joint venture at close-to-market rates,
rather than put up equity capital. The
interest rates to be charged and how
the loan will be secured should be
worked out.
Note that a final agreement should
state that such loans are subordinate
to all the joint venture’s third party
debts and liabilities. The agreement
may also state that loans from shareholders will be repaid before any
capital is returned to shareholders.
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Obviously, given the provisions of
the Indian Act, any lease of reserve
land as part of a CEDO’s capital contribution to a joint venture would be
subject to the approval of Indian and
Northern Affairs. It may be that the
Department has to evaluate the total
joint venture package and not just the
lease.
Kitsaki’s trucking deal is a good example of the way various forms of
capital can be brought into play. (See
shaded box this page.) The partners
blended cash, assets, and contracts to
form the capital base of the venture. It
demonstrates how complex this part
of the negotiation can get, as well as
some financing innovations.

7 EQUIPMENT
This section normally deals with

❏ the acquisition, lease, use, trade,
and loan of equipment to the corporation by either party or from
some outside concern (as well as
its disposal).

❏ methods of valuation, compensation, depreciation, and use.
This is in part a subset of the capital
section. However, there are other aspects to dealing with machinery and
equipment that require attention over
and above their capital implications.
A comprehensive and thorough due
diligence must check every claim a
party makes about equipment s/he
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intends to contribute. An independent assessment of the value of
the equipment is necessary, as are
standard industry rate structures for
renting or leasing equipment.
Again, Kitsaki’s experience with
the trucking company illustrates the
principles to apply in any negotiation
in which parties bring existing assets
to a joint venture (see shaded box below).

8 ALLOCATION OF PROFITS
This is generally the most interesting and the least straightforward section of the Heads of Agreement. An
agreement may start out dividing
profits equally. It gets complicated by
the partners’ other businesses or contracts, by their special equipment, or
by their relationships with other
firms.
The most simple basis for the allocation of profit is share ownership. If

5

a CEDO holds 60% of the shares and
its partner holds the rest, the CEDO
would get $60,000 from the distribution of a $100,000 profit, and the partner would get $40,000. But the scope
of the business and the benefits contributed by each party can add “wrinkles” for the negotiators to iron out.
Say one partner wants exclusive access to benefits from a certain market
segment for a period of time. For example, one partner might contribute
golf carts to the hotel and golf course
described earlier, and claim 80% of
the profits from their rental. The other
partner, as manager, will administer
the use of the carts and take 20%.
Then again, you may have a business which you want to expand with
the assistance of a minority partner.
The prospective partner is poor in
cash, but rich in management or marketing expertise. If contributed capital is the sole basis for the distribution
of profits, that firm may not be inter-

ested in the deal. To sweeten it, you
could agree to make the profit allocation reflect expertise as well as capital
contribution. Were this minority partner to be responsible for the most lucrative part of the business, s/he
could be allocated more of the profit
from that area, but less of the profit
from other areas.
Due to the market niches reserved
for each partner, Kitsaki’s trucking
venture required a very complex
structure for the division of profits.
Kitsaki’s partner, for example, reserved most of its existing markets
and contracts north of the 54th parallel until the expiry of those contracts.
The joint venture company could
then undertake to renew them, in
which case the standard profit-sharing formula would apply.
Critical to the successful negotiation of this section is your ability to
put yourself in your partners’ shoes.
Negotiators must acknowledge the

Equipment

E

ach party to the trucking joint venture contributed
some pieces of equipment, and leased or rented
others. The equipment was of varying ages and conditions and stages of depreciation. The basic questions
for the negotiators were:

the use of their equipment. They can also use their own
equipment wherever possible in order to maximize their
return. Our partner was also to act as the operator, so
we had to negotiate clauses to ensure that they
wouldn’t give their equipment preferential use.

❏ How is each party to be compensated for its equip-

This was further complicated by the fact we reserved
market segments for the exclusive profit of each party.
If one party only was to benefit from a haul that required
special equipment, that party would also have to finance the additional equipment separately, rather than
obligate the partnership.

ment?

❏ What shall be the ground rules for using this equipment in the business?
When the equipment is to be treated as contributed
capital, the parties must agree how its value is to be
assessed and recognized in the share allocation.
When the equipment is leased or rented, on the other
hand, a payment schedule has to be worked on the
basis of standard industry rate structures.

Sometimes equipment leasing or renting to the venture
can be straightforward. Both parties benefit proportionately after all costs have been charged against the
venture. This was not the case in our trucking venture,
and I know of several others that required complicated
equipment rate structures. If matters of equipment are
important to your joint venture negotiation, consider making available to your team someone with detailed technical knowledge.❏

For the policy regarding the use of equipment, you will
have to agree to compensation formulas. When the
parties’ contributions aren’t equal (Kitsaki didn’t have
nearly as much equipment as its partner), things can
get complicated. Sharp operators can overcharge for
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benefits which everyone brings to the
table and use a commitment to WinWin to move the discussion along.

9 MANAGEMENT & STAFFING
This section normally explains the
appointment of management. It
specifies

❏ which party nominates or seconds
management.

❏ the approvals which are required.
❏ the compensation to be paid.
❏ the general intent of the parties
regarding hiring and training.
One of the most important provisions for a CEDO to consider in negotiating is the definition of
management and decision-making
procedures. Generally, entrepreneurs
or companies will claim the responsibility and authority to make most or
all of the decisions on account of their
experience and skills. Indeed, CEDOs
will often be looking for partners with
a proven track record in managing the
type of business under consideration.
This is a section where the CEDO
must be very clear about what it
wants. Which is its higher priority in
the business: financial returns, or the
development of management capacity?
If the latter is more important, then
the CEDO must work out in some
detail the meaning of this commitment. If no Indian management is
available or is likely to become available in the very near future, then add
a clause expressing the joint venture’s
intent to hire a qualified candidate if
and when s/he is available.
If you view the joint venture as a
vehicle for the development of Indian
management talent, internship programs become a matter for negotiation. This discussion can be tricky.
Potential partners may well resist the
whole idea. They may consider it a
drain on their time and energy that
will detract from their ability to make
decisions quickly and flexibly.

One way to overcome this resistance is to be realistic about the demands of management and the size of
the current pool of candidates for internship. Specify the skills and attitudes to expect from a management
intern, and the level of performance
to demand at different stages of a
stringent training process. It is also
very important to define the management tasks which the intern would
assume at different stages of the training process.
In some businesses, the training
process could take years. Good management does not grow overnight.
But if narrow time horizons characterize your venture opportunities,
management development will have
to be pursued very deliberately to be
successful. It may have to receive a
priority as high or higher than that of
financial return.
Real estate developments such as
shopping centres or industrial parks,
for example, typically have a development time frame of 3-7 years. The
joint venture partner is usually a developer that wants to cash out as soon
as possible. S/he may not necessarily
be interested in hanging around to
manage the development over the
longer term.
To ensure that a transfer of key
skills takes place, the CEDO will have
to pin down its partner’s training responsibilities at the outset. A training
syllabus could be drafted. It should
indicate how the training program
will be implemented over the various
phases of the project, including the
skills to be transferred. It also should
detail which Band member(s) will be
the trainee(s) and who is to do the
training. Appendix 5 details some of
the issues which such a training program should address, using the shopping centre example.
(For Bill Hatton’s comments on
management and staffing, see the
next page.)

49

10 FINANCIAL REPORTING
This section specifies

❏ the what, where, when, and how
of financial reporting.

❏ when and under what circumstances audits will be performed.
Be specific about what you want to
see by way of cash flows, capital,
year-end budget, pro formas, profits
and losses, balance sheet, and how
regularly you want them. Common
sense and the nature of the venture
should guide your decisions about
the amount of reporting you want. It
goes without saying that you have to
have monthly statements. Bi-weekly
reports may be useful in some businesses. Seldom do owners require information more frequently than this.
Financial accountability is one
thing. It should not be confused with
an urge to know the daily or weekly
operations of a business. Too much
modern financial analysis is consumed with the quarterly performance of funds and cash flows, yet
ignorant of corporate yearly and
long-term financial performance.
Since the 1970s, managerial performance has been measured increasingly
against the previous quarter. Knowing “more and more about less and
less,” people have lost sight of the bigger picture. To help you decide what
you want and how often, take a look at
the industry’s standard procedures.

11 SHAREHOLDERS AGREEMENT
This section reiterates and defines
the standard provisions of the shareholder agreement and highlights
other matters of importance which
the parties have not covered elsewhere (e.g. protective covenants).
The shareholders agreement formalizes in legal language all the important benefits and protection that
you expect to get from the venture. It
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Management & Staffing

Y

ou have to be fairly careful about your philosophy
when negotiating this section. From the beginning,
act to control expectations and to secure a management and workforce that can carry out the duties of the
business in a very competitive and profitable way.
Our practice at Kitsaki was to view staffing as an
important opportunity to advance Indian interests in
employment. However, we did not insist that Indians
have every job. If we didn’t have anyone qualified to fill
a position (as was often the case), we went for a
qualified, experienced person provided by the partner
or recruited still further afield.
Kitsaki was seldom in a situation wherein we didn’t rely
extensively on the appointment of management from
our partner. The reality was that we did not have access
to experienced Indian management in any of our ventures. In most cases, things worked out regardless.
We felt we should create opportunities. Band members
who made themselves equal to the opportunities could
expect to go to work. This meant hiring and training
Band members wherever possible, but they had to be
at least basically qualified. Kitsaki went to considerable
effort to find qualified candidates and to put together
training programs so Band members would qualify.
What we didn’t want to create was the expectation that
anyone was entitled to a job by virtue of being a Band
member.
Likewise, we made sure our intention to have Indian
management in the long term was part of the agreement. It was not subject to a time schedule, however.
It depended entirely upon coming up with a qualified
and well-trained candidate.
Management is challenging and requires great skill.
Management talent, even if promptly discovered and
trained for a number of years, cannot be expected to
develop on a schedule set at the time of a Heads of
Agreement or shareholders agreement. Therefore, I
recommend that it always be included as an aim and
certainly an intent, but never as a scheduled requirement. Over the years, the Band realized that if profit
was their priority, they had to be particular about
management. It is possible to find or to qualify competent native management, but it will certainly take time.
Here are some additional guidelines to keep in mind
when negotiating this section.

The agreements you reach about management can be
written into the shareholders agreement, or they can
be concluded through a separate management contract. Personally I favour the idea of a management
contract. It is far easier to change than a shareholders
agreement if circumstances warrant an adjustment to
the management arrangement. If it is part of the shareholders agreement and you weren’t very careful about
the language that you used, you could have to modify
the shareholders agreement in order to deal with a
management problem. This is almost never desirable.
Changing the shareholders agreement can be nearly
as sticky as changing the Canadian constitution.
If the business is one that your partner has done before
and done well, you can usually take their staffing
recommendations at face value as well as their methods for costing contracts and what not. But carefully
scrutinize their past performance and make sure you
are familiar with industry standards.
If the business is one that is similar to one that your
partner knows, but has new constraints or circumstances, examine your actual staffing needs very carefully. Leave management lots of flexibility, but be ready
to closely monitor staff costs and performance from the
board level. Make sure you can find out exactly what
you’re getting from each staff position. Be careful about
the authority you give the manager to commit funds, to
make purchases, and to borrow money. Know the
approval levels current in your particular industry, that
is, the dollar amounts at which management requires
board approval for a decision.
Compensation is an important area. If the manager is
seconded from a business belonging to your partner,
and his/her job description isn’t changing much, a
major raise or increase in the manager’s compensation
isn’t in order. Let that person’s present salary and
arrangements be a guide to you.
Finally, let me make another remark about training.
Good intentions pave the road to hell. For the same
reasons, good intentions in terms of training are insufficient if you don’t earmark a specific percentage of
your annual profits or operations budget to training. In
the case of the trucking venture, at least 1% was set
aside. I believe that the percentage has gone up
recently. 1% is a good rule of thumb for training purposes, but it may not be adequate in specific circumstances.❏
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is far more significant than any
number of decisions that you may
later be able to obtain from the board
of directors. Having a seat or several
seats on the board has its value, but
the shareholders agreement takes
pre-eminence in the end. Skillfully assembled, it should protect against
even the most malicious partners.
(See Appendix 2 for a checklist of
headings in a shareholders agreement.)

12 PURPOSE OF THE

HEADS OF AGREEMENT

of the Heads of Agreement, protective covenants are specified for inclusion in the shareholders agreement.
There, backed by the power of the law,
they become powerful means for constraining the actions of a joint venture.
Protective covenants can be written
at any stage of the negotiation of the
Heads of Agreement. Anything of
particular importance to a party can
be specified. If training is a significant
part of the deal, for instance, a covenant about work force preparation
could be appended. The same would
apply if downstream benefits or environmental safeguards became an important part of the discussions.

This final passage usually outlines
the subjects of further negotiations
between the parties. It also expresses
limits to the rights of claim or action
by one party against the other, and
serves as a guide to each party’s attorney in the preparation of the shareholders agreement.

ternatively, it could negotiate a protective covenant against cash calls. In
the section on incorporation and capital, it would be possible to negotiate
for preferred shares, which, while
non-voting, do not subject their owners to cash calls. The syndicate could
still secure a seat on the board if it had
special benefits to bring to the deal.
Protective covenants can also be an
effective way to protect the interests
of smaller and more inexperienced
partners. Picture a joint venture partner holding 49% of the shares who is
not fully confident about the financial
management practices of the managing partner. A protective covenant
could instruct that financial reports

In reality, this section formalizes the
parties’ agreement that

❏ a definitive shareholders agreement will be drafted.

❏ negotiations will continue as
specified.

❏ confidentiality and exclusivity
will be maintained.

❏ the parties will do all the things
necessary to prepare the business
for its date of commencement.

PROTECTIVE COVENANTS
Aside from the standard twelve
headings, Heads of Agreement often
include clauses which report additional agreements made by the parties
to the negotiation. Most of these
clauses take the form of protective convenants which modify or restrict the
behaviour of the parties in order to
channel benefits to one or the other
signatory. It is often appropriate for
the passage to indicate the consequences or penalties, should a party
fail to live up to the covenant. As parts

Confidentiality and Exclusivity: parties to a deal keep the terms secret,
and don’t discuss a similar venture with anyone else.

Consider, for example, a First Nation development syndicate that organized into a corporation in order to
negotiate a deal with a mining company. The syndicate put together sufficient capital to take 6% equity in the
mine. Its advisor observed that under
normal circumstances, any partner
with 4.9% or more or the shares is
subject to cash calls. Oft times in mining you are not even protected under
5%. (For more on cash calls, see p. 42).
What to do? The syndicate could
reduce its equity to less than 5%. Al-
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are to be provided on a monthly basis
and that failure to do so would result
in the minority partner automatically
getting 51% control. With the signing
of the shareholders agreement, the
minority partner’s remedy to the potential problem is given the force of
law.

REFERENCES
* Adapted from the Self-Help Manual on Tribal
Economic Development, Boulder, Co.: Native
American Law Centre.
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Beyond the Heads of Agreement

I

Beyond the
Heads of Agreement

ssues touching the shareholders
agreement and joint venture management shall receive a brief introduction in this chapter. This is not a
comprehensive treatment of these
subjects.

The Shareholders &

SHAREHOLDERS AGREEMENT

Management Agreements
JOINT VENTURE NEGOTIATION PROCESS

In the normal course of events, the
annotated Heads of Agreement is
passed on to the lawyers and they
begin to draft it into legal language.
Their work will be facilitated—and
your costs reduced—if the document
has been carefully negotiated and
clearly expressed.

Monitor management carefully—
but at the strategic level.
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A good lawyer will do more that
just draft, however. S/he will carefully review the provisions with your
interests in mind, and may recommend changes. A First Nation CEDO
should not, therefore, select for this
task the regular lawyer they have on
retainer. That person may be very
conversant in Indian law or general
practice law. What the CEDO needs at
this point is a corporate lawyer welldrilled in the complexities of structuring deals of this kind. If these
specialists do uncover inconsistencies
or request more information, the parties should reconvene privately, settle
the issues, and supply the lawyers
with the additional instructions. As
before, keep the lawyers out of the
negotiating room. You are the one
who has to do the negotiating, and it
does not make sense to pay someone
$200/hour simply to sit at the table
with you.

Beyond the Heads of Agreement

The “shotgun” clause permits
partners who default on their
responsibilities to be bought out.

joint venture can swiftly and with
minimum liability terminate another’s participation. If one party
goes bankrupt, for example, or decides to sell out, or wants to bring
in new and unwanted investors,
the buy/sell provisions give the
other partner(s) the option to shut
that party out. Because they permit each partner to protect their
interests in an emergency, provisions like these are sometimes
called “shotgun clauses.”

❏ Lawyers may recommend chang-

Summarized below are some of the
issues that may get missed during the
negotiation of the Heads of Agreement, and may subsequently emerge
at the drafting of the shareholder
agreement:

❏ shareholder agreements have
buy/sell provisions which say
when and how one party to the

ing the business’ share structure.
This may be done to reduce tax
liability, for example, or (should
this be desired) to attract other investors without diluting the
authority of the original shareholders. Typically, the changes involve adding classes of shares.

❏ The venture’s commencement
date may have to be altered. This
could change the timing for capital
contributions.

of the tractor trailers promised to
a trucking deal had an accident),
the details of the capital section
would change.

❏ One partner might have second
thoughts about the distribution of
benefits. This may not necessarily
be a ploy. It may involve an insight
which will penalize no-one, and
may even bring net benefits to the
joint venture. If the partner’s motives are not so reassuring (e.g.
s/he wants to reopen major sections of the agreement), there
could be trouble. As an agreement
in principle, after all, the Heads of
Agreement is not legally binding
on its signatories; the other partners are free to back out. If significant investment has occurred in the
intervening period, however, they
may have grounds for a court action
against the discontented party.

ISSUES RELATED TO JOINT
VENTURE MANAGEMENT

❏ If one of the parties had to change
their capital contribution (e.g. one

The management of a joint venture
relationship raises for CEDOs the key,
if mundane, issue of reporting. The
management agreement should explain what is to be reported to whom,
when, and in what form. Financial
reports (see page 49) are only one of
the matters requiring attention. While
reporting is to some extent peculiar to
each venture, there are some basics to
consider.

Don’t expect to find the perfect partner. Instead, protect
yourself with a good shareholders agreement.
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Once management reports start to
roll in, boards of directors sometimes
lapse into viewing the joint venture
merely from a detailed, operational
point of view. Having expended so
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much effort to negotiate a solid shareholders agreement, directors forget
the need to monitor the venture at the
strategic level. Moreover, their focus
on operational detail can distract them
from other, equally important aspects
of the shareholders agreement.
To thwart this tendency right
from square one, require an annual
audit of the shareholders agreement. In short, make sure you are
getting what you said you wanted
and what is due, under law. You
may choose to hire an outside consultant to conduct the assessment,
although the joint venture is not
likely to cover the expense. It will
be a worthy investment if it ensures that the benefits negotiated
are actually being delivered.
An audit of management should
also be built into the management
agreement. Are managers performing to industry standards?
Are management practices and
procedures consistent, at the board
and management level, with
standard industry practices and
the shareholders agreement? This
type of audit can be carried out as
required, but once a year at minimum. Between management audits,
it is a good idea for the board to require regular narrative reports from
management.
When directors lack experience in
the industry, managers must be responsible for educating the board
about significant issues. This is very
important if quality control is to be
effectively maintained. People cannot
control management if they do not
learn the standards and performance
to expect from the business and its
management.
One recruits management under
the assumption that they will be diligent. This is reasonable. In a 50-50
joint venture, you can expect it will be
relatively simple to monitor management performance. However, businesses which assign particular
functions or markets to one or the

6

other partner can create problems.
Taxation and other considerations
come into play and make the task of
monitoring management more complex and potentially troublesome.
All of the above issues can be ad-

Don’t let operational details distract you from
the strategic performance of the joint venture.

dressed in the management agreement, along with their respective
remedies and procedures.

IN CONCLUSION
Joint ventures are a way of doing
business that, if used strategically, can
advance aboriginal interests in building more self-reliant communities.
The crux of our point of view is that
CEDOs are working in a context
where time, talent, and resources are
constrained, and where the need to
generate economic benefits is great.
Joint ventures are an important strategy for maximizing benefits while reducing risks. Also, in opportunity-rich
environments, they can increase the rate
at which aboriginal ventures can be created and sustained.
What is required is a style of organizing in which CEDOs avoid having
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to become experts in every business.
Instead, they should concentrate on
becoming expert in managing the development process, particularly the
skills of strategic thinking, brokering,
and deal negotiation. Done well, joint
ventures will have a long-term, positive impact on the capacity of CEDOs to deliver concrete benefits to
their constituencies: profits, management capacity, jobs, and training
and
small
business
opportunities.
Although convinced of the wisdom of this argument, we also
want to also insert a note of caution. Joint ventures are not a quick
fix to all the challenges which development faces in aboriginal
country. There are several areas of
CED practice that are important to
the over-all development of community self-reliance. The organiza tion and management of
development corporations are
crucial to weaving joint ventures
into a sustained, long-term strategy. Human resource development strategies and programs
that build up the human resource
base are critical in both the short and
the long term. Small business and entrepreneurial development have an
important role to play in some communitiesandregions.
In addition, all of us with interests
in building healthier communities
must continue to pay attention to the
broader questions of government policy which can either support or constrain our CED efforts. We are not
islands. Success requires locating the
community interests strategically in
relation to broader regional, national,
and international realities.
Having uttered these cautions, we
remain convinced that joint ventures,
properly negotiated and implemented, can contribute substantially
to the efforts of aboriginal communities across Canada to broaden and
deepen their economic foundations.
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A Sample Heads of Agreement

A Sample Heads of Agreement

7. Equipment

A

Heads of Agreement commonly contains the following sections. Pages 56-58 contain an example of such
an agreement.

This section normally deals with the corporation’s acquisition, lease, use, trade, loan, and disposal of equipment from
either party or some outside concern. It also explains methods
of valuation, compensation, depreciation, and use.

1. Recitals
These express who is doing what, and formally identify
the parties to the document (parties of the 1st and 2nd part);
what the document represents (usually an agreement), and
what is intended.

8. Allocation of Profits
The distribution of profits within even a simple venture
may be complicated by the parties’ other businesses, contracts, special equipment, or relationships with other firms.

2. Incorporation and Capital

9. Staffing

This section spells out the intent of the parties to form a
corporation (joint venture or partnership), gives it a name
and defines how it will be governed (under the laws of the
province or territory); and lays out how the authorized
capital of the corporation shall be structured by class of
shares and the division of shares in ownership.

This section normally explains the appointment of management. It specifies which party nominates or seconds management, the required approvals and compensation, and the
general intent of the parties regarding hiring and training.

10. Financial Reporting

3. Scope of Business

This section specifies the character, extent, frequency,
and quality of financial reports.

This section lays out the business of the corporation:
what it is, and where it will and won’t take place, as well
as the duration of the business.

11. Shareholders Agreement
This section reiterates and defines the provisions of the
shareholder agreement, and other matters of importance
which the parties deem appropriate.

4. Commencement Date
A statement about when the business and the provisions
of your agreement start.

12. Purpose of the Heads of Agreement

5. Directors and Officers

This passage usually provides a Statement of Intent, for
the purpose of outlining subjects of further negotiations
between the parties, and limits the rights of claim or action.

This section sets out how many directors there shall be,
who shall nominate them, who shall nominate the chairman of the board, how the officers are appointed, and who
shall be the president.

In reality the purpose is to formalize agreement upon
creation of a definitive shareholders agreement, to continue specific negotiations, to ensure confidentiality and
exclusivity, and to do all things necessary to prepare the
business to start on the commencement date. It clearly acts
to limit the actions of the parties (to the business at hand),
bars any competitive efforts, and serves as a guide to their
attorneys in preparation of the shareholders agreement.

6. Capital
This section spells out the responsibilities of the parties
to the joint venture to provide capital to the corporation. It
also identifies any formulas or remedies to be used, should
a party to the agreement fail to meet his/her obligation.
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This Heads of Agreement dated ______________ 1992.
Between __________________________________________________________________________
______________________________________________________________________ of the first part
and ______________________________________________________________________________
_________________________________________________________________ of the second part
whereas _________________ and ___________________ intend to cause to be incorporated a
corporation under the laws of the ________________ (Province or Territory) for the purpose
of carrying on the truck transportation business;
and whereas it is intended that __________________ and __________________ will be shareholders of the said corporation;
and whereas the parties intend to negotiate and enter into a Definitive Shareholder’s Agreement governing their respective rights and obligations as shareholders in the said corporation;
and whereas the parties have reached agreement on certain matters which will form the basis
of further negotiations.
now therefore this agreement witnesseth that the parties herein agree and declare as follows:
1. INCORPORATION AND CAPITAL
1.1. The parties shall cause to be incorporated under the laws of the ________________
(Province or Territory) a corporation (“The Corporation”) to be known as
____________________________ or such other name as agreed to by the parties.
1.2. The authorized capital of the corporation shall initially be comprised of three classes of
shares, namely:
1.2.1.

Common Shares

1.2.2.

Class A Non-voting

1.2.3.

Class B Non-voting

And shall be held by the parties as follows:
1.2.4.

Common Shares - 51% _________ - 41% __________

1.2.5.

Class A Non-voting Shares - 100% __________

1.2.6.

Class B Non-voting Shares - 100% __________

The rights, restrictions, conditions, and prohibitions attaching to these said shares shall be
agreed to by the parties prior to the commencement date as hereinafter defined.
2. SCOPE OF BUSINESS
2.1. The scope of business operations of The Corporation shall be limited to:
2.1.1.

All transportation services presently being performed by ________________ or
_______________ on behalf of________________
1
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2.1.2.

All future hauling of _______________ or ______________ or their respective
affiliates to ________________ of ______________________ (specify areas) in the
_________________ (Province or Territory) excluding the hauling of goods or
commodities originating outside of the ________________ (Province or Territory), and excluding any ___________________ (specific commodities) hauled
on behalf of ___________________ (specify client) by ________________ (specify
party).

2.1.3.

All hauling of ___________________ (specify business) presently being performed by __________________ (specify party) or __________________ (specify
party) north of _________________________________ (specify location) in this
________________________ (Province or Territory).

2.1.4.

All vehicle repair operations currently carried out by ____________________
(specify party) in __________________________________ (specify location) in
____________________ (specify location).

2.1.5.

Operation of the ______________________ (specify business) currently operated
by ____________________ (specify party).

2.1.6.

Any other transportation or related business that __________________ (specify
party) or _____________________ (specify party) mutually agree upon.

3. COMMENCEMENT DATE
3.1. It is intended that the Corporation shall commence business on _____________________
(specify date) (“The Commencement Date”).
4. DIRECTORS AND OFFICERS
4.1. The Board of Directors shall be comprised of seven (7) members, four of whom shall be
nominees of ___________________ (specify party) and three of whom shall be nominees
of ______________________ (specify party). The ________________ (specify party) shall
be the Chairman of the Board of Directors.
4.2. The officers of the Corporation shall be appointed by the Board of Directors with the
President being a _______________ (specify party) nominee.
5. CAPITAL
5.1. It is intended that ______________________ (specify party) and __________________
(specify party) will contribute equally to meet the capital requirements of the Corporation. If one party is not able to meet its obligation to contribute capital, that party’s share
of profits will be reduced proportionate to the amount of capital which that party has
failed to contribute.
6. EQUIPMENT AND SERVICES
6.1. It is intended that, to the extent that it is practical and economically viable, the
Corporation will purchase and own its equipment. If it is determined that a long-term
lease of equipment from either of the parties would be appropriate, the lease rentals
shall be based on:
6.1.1.

Interest at prime plus 2%;

6.1.2.

Equipment will be valued at its fair market as at the commencement of the lease;
2
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6.1.3.

Tractors will be depreciated to 20.8% of their initial acquisition costs after the
earlier of 5 years following the initial acquisition and 600,000 miles; and

6.1.4.

Trailers will be depreciated to 4% of their initial acquisition cost after 8 years
following the initial acquisition.

All long-term equipment leases from either party shall be subject to the approval of the Board
of Directors of the Corporation.
6.2. If the Corporation requires the equipment on a short-term basis, it may lease such
equipment from either party. The party providing the equipment on a short term basis
shall be entitled to:
6.2.1.

If a tractor is leased and a driver is provided, 65% of revenue earned by the
tractor while on lease to the Corporation;

6.2.2.

If a trailer is leased, 15% of the revenue earned by the trailer while on lease to
the Corporation.

6.3. If either party has suitable equipment available for use in the Corporation’s business,
subject to the prior approval of the Board of Directors of the Corporation, the Corporation may purchase such equipment at its fair market value.
6.4. _________________________________ (specify party or parties) is presently engaged by
_________________ (specify project) located at or near ____________________ (specify
location) pursuant to the terms of the contract ___________________ (specify contract)
dated _______________ (“The _____________ Contract”). For the period commencing
on the Commencement Date and ending on the earlier of the expiry of the
______________________ Contract and _____________________________ (specify date)
_______________ will lease the trailers used to haul _____________________ (specify
commodity) to the ________________ (specify project) of the Corporation. Upon expiry
of the said lease term, the Corporation shall be entitled to purchase the
________________ trailers for a purchase price to be agreed upon and specified in the
lease.
6.5. Any services or facilities of either party made available or used by the Corporation shall
be at cost except as follows:
6.5.1.

Labour cost for equipment maintenance shall be charged on the same basis as
maintenance is charged by that party for its own equipment;

6.5.2.

Parts supplied should be at cost plus 5%;

6.5.3.

Office space shall be rented at market value;

6.5.4.

Tires supplied shall be at cost plus 5%.

6.6. If the Corporation subcontracts hauling to either party, the party performing the work
shall be entitled to 90% of revenue earned with respect to such work.
7. ALLOCATION OF PROFITS
7.1. Except as otherwise provided in this Heads of Agreement, the profits of the Corporation
or so much thereof as determined appropriate by the Board of Directors or the Corporation shall be paid by dividend equally to __________________ (Party of the First Part)
and ___________________________ (Party of the Second Part). All profits from
____________________________ (specify exception) as hereinafter determined shall be
3
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paid by dividend to __________________ (specify contract) and _____________ (specify
date). Profits from the “__________________” (specify contract) shall be determined by:
7.1.1.

Determining what percentage of total revenue of the Corporation is earned from
the “__________________” (specify) Contract; and

7.1.2.

The percentage determined under (7.1.1.) above shall be the percentage of all
profits of that Corporation allocated to _________________ (specify party) as
profits under the _________________ (specify) Contract.

8. STAFFING
8.1. The Operations Manager of the Corporation shall be a Secondee from
__________________ (specify party). The Corporation shall pay to ________________
(specify party) for such Secondee, his base salary plus 25%, plus any relocation costs.
The Secondee shall be subject to approval of the Board of Directors of the Corporation.
All other required staff shall be hired or seconded as determined appropriate by the
Board of Directors of the Corporation.
8.2. To the extent reasonably possible, the Corporation shall train, develop, and employ
members of _________________ (specify). It is the intent of both parties to assist in a
training process where it is considered to be in the best interests of the Corporation.
9. FINANCIAL REPORTING
9.1. The Corporation shall maintain proper financial books and records and shall provide
each of the parties in a timely manner with annual audited financial statements and
monthly financial statements.
10. SHAREHOLDERS AGREEMENT
10.1. It is intended that the Shareholders Agreement to be entered into by both parties, shall
include:
10.1.1. Buy-Sell Provisions.
10.1.2. Provisions for the dissolution of the Corporation at the insistence of either party.
10.1.3. Non-competition provisions to be applicable during the period a party is a
Shareholder of the Corporation.
10.1.4. Provisions governing:
10.1.4.1

The voting of shares;

10.1.4.2

The election of Directors and appointment of Officers;

10.1.4.3

Authority for expenditures by officers of the Corporation; and

10.1.4.4

Such other matters as the parties may agree upon including such provisions of the Heads of Agreement as the parties deem appropriate.

11. PURPOSE OF THIS HEADS OF AGREEMENT
11.1. This Heads of Agreement is a declaration of intent only for the purposes of outlining
the subject matters of further negotiations between the parties and shall not give rise to
any right of action or claim by one party against the other.
11.2. The parties agree to continue negotiations in order to finalize a Definitive Shareholder’s
Agreement, appropriate Lease Agreements, and to resolve such other matters as may
4

59

A P P E N D I X

1

be necessary in order to prepare the Corporation to commence business on the Commencement Date. Neither party hereto shall enter into discussions or negotiations with
any other party concerning the establishment of a business similar to or in competition
with the Corporation for the period commencing on the date first above written and
ending __________________________.
In witness whereof the parties have executed this Heads of Agreement on the date and year first
above written.

____________________________________________
Per
____________________________________________

____________________________________________
Per
____________________________________________

5
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OUTLINE OF SHAREHOLDER’S AGREEMENT

Outline of Shareholders Agreement

T

he contents of a shareholder agreement are commonly
structured in the following fashion. Note that provincial and territorial law may alter this list.
RECITALS

1. Commencement date

13. No pledging of shares

2. Scope of business

14. Accounting and control

3. Registered office

15. Voting of shares

4. Capital and financing

16. Notices

5. Equipment

17. Confidentiality

6. Services

18. Governing law

7. Allocation of profits

19. Interpretation

8. Board of Directors and Officers

20. No assignment

9. Management and staffing

21. Endorsement of share certificates

10. Default

22. Entire agreement

11. Sale of shares

23. Enurement

12. Closing

24. Acknowledgement
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Due Diligence

Due Diligence Checklist

I

n order to undertake a proper due diligence process you
or more probably your attorney will have to formally
investigate your intended partners, as they will you. The
first step in the process is to obtain copies of all pertinent
financial and legal documents. Your attorney or accountant should request them, review them, and report their
findings to you.

5. All major assets owned by partner.
6. Contingent, short and long-term liabilities.
7. All copyrights, patents, and trademarks.
8. All contracts, licensing agreements, authorities, permits, realty agreements, etc.
9. All insurance policies.

The necessary documentation includes but is not limited to:

10. Major customers and suppliers.

1. Articles of incorporation, bylaws, partnership agreements

11. Audited financial statements (last 3-5 years).
12. Income tax returns (3-5 years).

2. Membership of the Board of Directors.

13. Any and all litigation.

3. Stockholders (Institutional and personal).

The following pages specify the types of information to
be mined from these and other sources.

4. List of business locations.
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CORPORATE HISTORY
1. Date of incorporation.
2. Purpose.
3. Changes in Corporate identity or purpose.
4. Description of present business.
5. Securities, stocks and classes, and investments.
6. Ownership.
7. Share values and trade activity.
8. Where qualified to do business.
9. Subsidiaries.
10. Review of shareholder and Board of Directors meeting minutes.
11. Legal addressee and locations of all offices, yards, assets and facilities.
12. Financial.
12.1. General.
12.1.1. Authenticity and source of financial data.
12.2. Financial status.
12.2.1. Financial condition of business.
12.2.2. Asset analysis.
12.2.2.1

Cash position (monthly for 2 years).

12.2.2.2

Projection of cash flow (for net 6 months).

12.2.2.3

Condition of receivables (bad debt experience, turnover, and reserves).

12.2.2.4

Working capital.

12.2.2.5

Investments.

12.2.2.6

Any employee or officer loans (what extent, amounts, and situations).

12.2.2.7

Analysis of prepaid expenses and deferred charges.

12.2.2.8

Properties and assets.
A. Extent and rate of depreciation.
B. Operating or dormant.
C. Net value of assets compared to sales.
D. Extent and type of insurance coverage.

12.2.2.9

Basis of any goodwill valuation.

12.2.3. Liabilities analysis.
12.2.3.1

Loans (amounts, sources dates, and rates).

12.2.3.2

Payables (policy on payment and discounts).

12.2.3.3

Reserves.

12.2.3.4

Liabilities.
A. Existing and threatened litigation.
B. Guaranteed notes and obligations.
C. Liabilities for large contracts and purchases.
D. Pension liabilities.
E. Other commitments.

12.2.3.5

Income tax status.

12.2.3.6

Status of real estate and personal property taxes.
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Financial operations.
A. Statement of operations (P&L’s).
B. Sales and income analysis.
❏ Sales by contract.
❏ Sales by service.
❏ Other income.
C. Internal controls.
D. Cost of sales and gross profits.
❏ Amounts and proportion of overhead.
❏ Important trends of equipment and labour costs.
❏ Analysis of trends in equipment costs.
❏ Fixed and variable costs.
❏ Profit and gross margins by service.
❏ Profit and gross margins on most typical contracts.
❏ Suggested economies.
❏ Future cost increases.
❏ Future increases in cost of purchased assets.
E. Analysis of expenses (trends, amounts).
❏ Cost of sales.
❏ Administration costs.
❏ General expenses.
❏ Suggested savings in all expenses.
F. Analysis of profit from operations.
❏ Profits by branches and divisions, etc.
❏ Profits by contract category.
❏ Deductions.
❏ Surplus net profit.
G. Analysis of surplus net profit.
❏ Profits from other operations.
❏ Profits from other sources.
❏ Deductions.
❏ Final surplus net profit.
H. Earnings (10 years).
❏ Operational cash gains or losses.
❏ Total operational gains or losses.
❏ Earnings expressed as % of sales.
❏ Earnings expressed as % of invested capital.
I. Ten year dividend record.
❏ Kind and amount of paid dividends.
❏ % of earnings paid out as dividends per annum.
❏ Arrears in dividends.
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SERVICES
1. Major classifications and ranked order of importance.
2. Analysis of major contracts.
2.1. Literature on services.
2.2. Description and use of services.
2.3. Competition.
2.3.1.

Identity and ranking of principal competitors.

2.3.2.

Ranking in industry.

2.3.3.

Relative quality and price of services.

2.3.4.

Market shares of each competitor.

2.4. Market acceptance and trends.
2.5. Trade name practices and values.
2.6. Status and importance.
2.7. Completeness of services.
2.8. Sales patterns.
3. Markets and Prices.
3.1. Statistics.
3.1.1.

Location.

3.1.2.

Market shares (local, regional, national).

3.1.3.

Trends.

3.1.4.

Pricing leadership.

3.2. Characteristics.
3.2.1.

Seasonal character.

3.2.2.

Influential economic factors.

3.2.3.

Stability.

3.2.4.

Susceptibility.

3.3. Competitive practices.
3.3.1.

Competitive and trade practices.

3.3.2.

Extent of other co-operation.

3.4. Price situation.
3.4.1.

Industry policies.

3.4.2.

Stability of price structures.

3.4.3.

Influencing factors.

3.4.4.

Trends of prices.

3.4.5.

Future outlook.

3.5. Safety.
3.5.1.

Hazards.

3.5.2.

Liabilities, insurance coverages, and costs.

3.5.3.

Existing claims.

3.5.4.

Common hazards.

65

A P P E N D I X

3

3.6. Equipment.
3.6.1.

Identify critical equipment.

3.6.2.

Identify vendors and ultimate sources.

3.6.3.

Existing and potential shortages and quality problems.

3.6.4.

Alternative sources and equipment.

3.6.5.

Inter-division or branch pricing difficulties.

3.6.6.

Review vendor contracts.

GOVERNMENT BUSINESS
1. Description of services.
2. Status and type of contracts (prime or sub-, and extent).
3. Methods of payment and pricing.
4. Present competitive situation.
5. Future outlook.
6. Government appropriations status to fund contracts.
7. Possibilities for termination for convenience of government.
8. Security status.
9. Any government assets among assets.
10. Contract compliance issues.

FACILITIES
1. Land and Buildings.
1.1. Legal description, and ownership.
1.2. Appraisals.
1.3. Surveys, and facilities layouts.
1.4. Possibilities for sales and leasebacks.
1.5. Insurability.
1.6. Condition of buildings, yards, infrastructure, and repairs needed.
1.7. Housekeeping.
2. Equipment.
2.1. Description, age and value of major items of equipment.
2.2. Special equipment specifications.
2.3. Flexibility and adaptability to other work.
2.4. Condition and ownership of equipment.

OUTLOOK
1. Earnings prospects for share.
2. Return on capital required to operate Corporation.
3. Cash flow projections.
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Business Planning

The Business Plan

WHAT IS A BUSINESS PLAN?

❏ It tests our own and our partners’ commitment to a

❏
❏
❏
❏
❏

❏ It gives us a chance to think an idea through, and to see

business.

a written document

if it can be turned into the facts and figures required by
lenders.

prepared by you
which describes your goals and

❏ It permits us to make a $10,000 mistake and then erase it.

ways to achieve them

Many managers figure they are too busy with today’s
problems to worry about tomorrow’s. To them, planning
is a luxury which they just cannot afford. Wise entrepreneurs, by contrast, use planning to control the risks they
decide to take. The business cannot do without it. Entrepreneurs know it takes far less time and energy to plan than
it does to face the future without a plan.

within a specific time period (usually 3 years)

WHAT IS A BUSINESS PLAN FOR?
❏ It alerts us to all the things which are crucial to a
successful business.

Making a business plan is a 4-step process. (See the chart
on the page following.)

❏ It forces us to make a lot of important decisions in
advance, when there’s plenty of time to think.
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BUSINESS PLANNING: A 4-STEP PROCESS

1
2

COLLECT DATA & DEFINE YOUR BUSINESS
General Description of Industry
Description of the Firm
Market Research & Trend Analysis

Description of Products &/or Services
Customers
Competition

ANALYZE YOUR RESEARCH
Breakeven Analysis

Analysis of Market Area & Size

DECIDE ON A STRATEGY

3
4

Over-all Marketing Strategy
Location
Advertising & Promotion
Pricing
Method of Selling & Distribution
Servicing, Warranties, & Packaging
Sales & Credit Terms
Other Marketing Strategy Elements
Location & Facilities

Production Methods & Equipment
Materials & Sources of Supply
Key Personnel
Compensation & Ownership
Staffing Plan
Supporting Professional Services
Management Assistance & Staff Training
Long-Range Plans
Critical Risks & Assumptions

FORECAST YOUR RESULTS
Estimated Market Share
Sales Forecast

Determining Financial Requirements
Ratio Analysis
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Training Program for Management Interns

Training Program for Management Intern in
Shopping Centre Development

This material is adapted from the Self-Help Manual on Tribal
Economic Development, Native American Law Centre, Boulder, Colorado.

tiation of their respective contracts, are also crucial. The
trainee should be aware of the remedies built into these
contracts, should problems arise in the performance of the
architect or contractor.

I

n the case of developing a shopping centre, training
should begin immediately. The trainee should be exposed to the financial analysis prepared by the developer
in order to see how the various numbers for each revenue
and cost item are generated. Often these numbers are based
on the experience of the developer; where they are derived
from reference material on similar shopping centres, the
trainee should become familiar with these information
sources.

Once the improvements and facilities have been constructed and the tenants have moved in, the trainee should
be exposed to the centre’s management operations. In addition to rent collection or maintenance, the training period
should extend long enough so that the trainee can see the
problems and procedures which result from a tenant’s
default under a lease. A prime problem in the management
of any shopping centre is creating and maintaining the
proper mix of tenants as some depart or are evicted. The
ability to replace tenants is crucial to the survival of a
shopping centre in slow economic times.

The trainee will want to be involved in the initial contacts
with potential tenants, as well as in any lease negotiations
with these tenants.

After a period of time, the trainee should be able to
assume responsibility for some aspects of the management. When this transition occurs, part of the management
fee should be paid to the CEDO. The developer will probably always retain a significant role in the management of
the centre and, thus, part of the management fee. But with
adequate experience, the trainee can begin to assume responsibilities and the management fee can be additional
income realized by the CEDO from the project.

The trainee should be involved in negotiations regarding
both construction and take-out financing, in order to become familiar with the concerns of lending institutions. If
there are to be private investors (for a limited partnership,
for example), these negotiations should also be open to the
trainee so that s/he may be exposed to the give and take in
such discussions.
The trainee should be involved in the analysis of the site
for infrastructure needs (e.g. water, sewer, and utilities).
The selection of an architect and contractor, and the nego-
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Glossary

Glossary

agreement in principle: an agreement which participants
are not legally obliged to keep. It is therefore non-binding.

dinate this community renewal: the community-based
economic development organization. (Note: the Centre
for Community Enterprise defines CED in more specific
terms. CED is the process of building institutions that
have the capacity to manage the development process
and engage in business development in a manner that is
accountable to the community.)

attributive value: assets whose importance cannot be readily expressed in terms of dollars (e.g. experience, connections, or specialized knowledge) are said to have
attributive value.
benefits: the things of value which business partners contribute to a venture, and which are generated by its
activities. Profits and management are respectively primary and secondary benefits which build the community’s
economic base. Jobs and training are tertiary benefits,
which boost the individual’s self-reliance. In a major
project, like a mine, benefits will be generated not just by
the main enterprise (upstream benefits), but by all the
businesses which grow up to support that enterprise
(downstream benefits).

community-based economic development organization
(CEDO): a locally-controlled organization which undertakes to supply a community with all or some portion of
the ingredients required for successful community economic development: planning and research, training,
equity, and debt capital.

business plan: a document which describes the goals of a
business for a specific time frame (usually 3-5 years) and
the strategy to be followed to achieve these goals. Making
a business plan is a 4-step process: data collection and
business definition, research analysis, strategy formulation, and forecasting.

contributive value: assets which are easily seen, counted,
and appraised in terms of dollars (e.g. equipment, land,
or money) are said to have contributive value.

confidentiality: a promise made during joint venture negotiations not to tell outsiders about the content of the
present discussions.

debt capital: money which is available for borrowing. The
borrower pays interest on the money it borrows. Access
to debt capital at the right time and rate can be crucial to
an organization’s success or even survival.

capital contribution: a benefit brought to a joint venture in
the form of cash, property, equipment, services and contracts, or leases.

development corporation: an organization which undertakes or promotes actions to enhance a community’s
economic opportunities. It may take one of a number of
corporate legal forms (including that of a business corporation), and may account to the community directly,
or as a subsidiary of the local government.

community economic development (CED): an economic
outlook which holds that depressed communities can
and must take charge of their own recovery. CED advocates processes of community planning, regional networking, training, and venture development through
which local people gradually build their capacity to
choose, initiate, and run effective businesses and projects. An organization is required to manage and co-or-

due diligence: the procedure used by each party to a joint
venture to ascertain the actual quantity and quality of the
assets which the others claim they can contribute.
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economic base: the income generated by a community’s
members and assets to pay for the goods and services the
community consumes. A small economic base obliges a
community to rely on external agencies for the money or
services it requires.

of management performance, as well as financial matters
related to compensation, performance standards, etc.
market segment: a portion of customer demand, defined
in terms of geography and/or specific goods and services. Northern Saskatchewan is one segment of the trucking market, for example; fuel hauling is another.

equity: the dollar value of what a person or organization
owns (as opposed to debt, which indicates what a person
or organization owes).

negotiation agenda: a preliminary, informal agreement
about the content of upcoming discussions. It is a brief
document which outlines what the parties could bring to
a deal, what they would want from it, and how it could
be organized to that effect. If negotiated successfully, it
moves the parties from seeing a deal as desirable to seeing
a deal as possible.

exclusivity: a promise made during joint venture negotiations not to discuss a similar business deal with anyone
else.
feasibility analysis: a study of a proposed venture’s product or service, market, competition, organization, and
finances to determine if it can make a profit.

non-compete clause: a clause which sets the geographical
boundaries within which to apply the terms of an agreement.

Heads of Agreement: a non-binding definition of the major
features of a joint venture relationship. It serves as the
framework to which lawyers will refer as they draft the
legal definition of this relationship, the shareholders agreement.

organizational capacity: the people, skills, and systems
required to make decisions, carry them out, and monitor
their effectiveness. Building this pool of initiative, expertise, and experience is both the key product and the
driving force of a community economic development
strategy.

intelligence: research undertaken with the explicit intention to put the gathered information to practical use, e.g.
studying regional economic opportunities and actors in
order to determine which venture to pursue and with
whom.

pro forma: financial projections over 3-5 years, based on
specific decisions expressed in a business plan. Typically,
a business plan will have pro-forma cash flow, profit and
loss, and balance sheet projections.

interests: that which advances a person’s well-being or
prosperity in the near future (short-term interests) or
many years from now (long-term interests).

protective covenants: clauses which modify or restrict the
behaviour of the parties to a Heads of Agreement in
order to channel benefits to one or more of the parties.
For example, a CEDO could negotiate a protective covenant which guaranteed itself preferences to certain
downstream contracting opportunities. When written
into the Heads of Agreement and shareholders agreement, this covenant legally compels the signatories to
follow through.

joint venture: commonly, a business to which two or more
parties contribute the essential land, capital, and services,
in return for a share in its ownership and control. (Note:
the law defines the joint venture in far more restrictive
terms.)
legal form of incorporation: the structure of an enterprise
in the eyes of the law. Canadian law recognizes several
ways of structuring a business: the partnership (general
and limited), corporation, sole proprietorship, society,
and co-operative are among the best known. The law has
a specific description of each, including who owns the
assets, how decisions are made, and how it is taxed.
(Note: the law also recognizes the “joint venture” as a
legal form, but defines it in far narrower terms than most
people do.)

share: the units into which the total capital of an enterprise
is divided. Shares come in two basic types. Each common
share entitles its owner to one vote at the annual meeting
and in important corporate decisions. (Some varieties of
share carry more than one vote.) Preferred shares do not
carry voting power. But if the business goes bankrupt,
preferred shareholders get paid the value of their shares
before common shareholders do.
shareholder: a person or organization that owns all or part
of an incorporated business. The shareholder who owns
5% of the business’ total shares is said to own 5% of the
business. The value of the shares which a shareholder

management agreement: an explanation of what the joint
venture management should report to whom, when, and
how. These reports will include audits and descriptions
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owns is known as the shareholder’s equity. Shareholders
elect a business’ directors, provide capital, and review
management decisions. The degree to which a shareholder controls such a business depends largely on the
percentage of the total number of shares s/he owns.

6

strategic planning: a decision-making process which focuses an organization’s attention on the most important
issues before it, and charts how best to resolve them with
available resources.
transaction costs: the costs incurred in the process of concluding a prudent business deal. In the case of a joint
venture agreement, transaction costs will include negotiation costs, as well as the cost of due diligence, feasibility analysis, and business planning.

shareholders agreement: a legally-binding document
which describes the mutual obligations of the parties to
a joint venture.
strategic option: an organizational structure and arrangement which is adopted for the purpose of advancing
community economic development. From the CED experience, four main strategic options have emerged to this
point: the Growth/Equity Model, the Loan/Technical
Assistance Model, the Employment Development
Model, and the Planning and Advisory Model.

velocity of activity: the number and magnitude of economic opportunities upon which an organization can act
in a set period of time. Joint venturing can increase the
velocity of activity of organizations which are usually
hampered by scarce time, talent, and resources.
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The Joint Venture is a business strategy which weaves community interests into
the development process. Joint ventures enable groups with limited talent and
resources to capture wealth, experience, and skills from large projects benefits
which would otherwise drain away to outsiders.
This publication presents the central issues which First Nation organizations
and entrepreneurs must tackle in order to negotiate effectively for joint
ventures with corporations external to the community: defining interests and
benefits, screening opportunities and partners, and designing a negotiation
strategy. It also explains the negotiation process itself: the principles of sound
negotiation, establishing the agenda for negotiations, and negotiating a Heads
of Agreement, as well as issues relating to the shareholders and management
agreements.
Illustrations, checklists, diagrams, a glossary, and a sample agreement round
out this groundbreaking work. Designed to assist both home study and the
participants of a 5-day workshop featuring an extended simulation exercise in
joint venture negotiation.
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